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FLORIDIANS ON NATIONAL SCENE 
—Having provided leadership in court 
improvement, law revision, and services to 
the profession and the public in Florida, 
more than 133 Florida lawyers are expand- 
ing their contributions to the national scene 
through leadership roles in the program of 
the American Bar Association. 

Their active participation was evident 
during the midwinter meeting of the ABA 
in Houston, Texas, January 30-February 5. 
This is the meeting where committees and 
sections and related national organizations 
conduct working sessions in an attempt to 
solve pressing issues of the legal profession, 
both on the national and local levels. 

Conducting these meetings as chairman, 
vice chairman or attending as members of 
committees and sections were a wide cross 
section of The Florida Bar membership, 
from those in the highest judicial positions 
down to the newest members of the Bar. 
Supreme Court Justice B. K. Roberts is 
chairman of the Advisory Committee to 
Cooperate With The World Peace Through 
Law Center, and Justice Joseph A. Boyd, 
Jr., is a member of the Standing Committee 
on Education About Communism. United 
States District Judge Paul H. Roney, St. 
Petersburg, is chairman of the Legal Advi- 
sory Committee on Fair Trial and Free Press. 
United States District Judge C. Clyde 
Atkins, Miami, is a member of the Lawyers’ 
Title Guaranty Funds Standing Committee, 
and serves on the Executive Committee of 
the National Conference of Federal Trial 
Judges. United States District Judge 
George C. Young, Orlando, serves on the 
special Administration of Criminal Justice 
Committee. Other state judges, law deans 
and practicing lawyers hold similar posi- 
tions on standing committees and sections. 

In his recently completed ABA caravan, 
Floridian Chesterfield H. Smith, president 
of the American Bar Association, had 
regional meetings with the officers and 
executive directors of state and large local 
bar associations in an effort to make the ABA 
more member oriented. His purpose was 
to develop better communications between 
the ABA and these local and state associa- 
tions in order to work together in achieving 
the common aims of the profession on all 
levels. We commend the Florida lawyers 
who have accepted leadership roles during 
President Smith’s administrative year and 
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know that both The Florida Bar and lawyers 
across the nation will make long term gains 
as a result of their contributions. 

At the Houston meeting, Florida’s 
delegates to the 330-member ABA House 
of Delegates debated such questions as 
should laws be changed that discriminate 
against single persons, should juries be 
reduced to six persons in deciding civil 
cases in federal courts, should “shield” 
legislation be enacted, and the hot issue 
involved in providing legal services to the 
public. These delegates include: Judge 
Mattie Belle Davis, Miami, as representa- 
tive of the National Association of Women 
Lawyers; Robert M. Ervin, Tallahassee, state 
delegate; Cody Fowler, Tampa, former 
ABA president; Richard E. Gerstein, 
Miami, National District Attorney's 
Association; Mark Hulsey, Jr., Jacksonville; 
John M. McCarty, Ft. Pierce; representing 
The Florida Bar; Robert P. Murray, Lake- 
land, ABA Young Lawyers’ Section; Preston 
L. Prevatt, Miami, Dade County Bar 
Association; Fletcher G. Rush, Orlando, 
The Florida Bar; Chesterfield Smith, Lake- 
land, as president; Wm. Reece Smith, Jr., 
Tampa, former secretary; Robert C. Ward, 
Miami Beach, ABA General Practice Sec- 
tion; Reginald L. Williams, Miami, assem- 
bly delegate; Burton Young, North Miami 
Beach, and Robert Floyd, Miami, repre- 
senting The Florida Bar. 

Serving on ABA standing committees are 
John Germany, Tampa, and James L. 
Hurley, Miami, Admiralty and Maritime 
Law; W. A. Nelson, Miami, Aeronautical 
Law; Paul B. Comstock, La Jolla, California, 
chairman, Association Communications; 
Burton Young, North Miami Beach, 
member Association Communications; 
Harry Zukernick, Miami Beach, member 
Clients’ Security Fund; William P. Sim- 
mons, Jr., Miami, Constitution and Bylaws; 
Albert J. Datz, Jacksonville, Advisory Com- 
mittee on Criminal Justice of Continuing 
Education of the Bar; J. Warren Frazier, 
Tampa, Customs Law; John G. McKay, Jr., 
Miami, chairman Advisory Committee 
Education About Communism; Samuel J. 
Powers, Jr., Miami, member this Advisory 
Committee; Thomas C. MacDonald, Jr., 
Tampa, member Ethics and Professional 
Responsibility; Judge Ellen Morphonios 
Rowe, Miami, Judges’ Advisory Committee, 
Ethics and Professional Responsibility; 
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L. David Shear, Tampa, Gavel Awards. 
John W. Ball, Jacksonville, chairman, 
Judicial Selection, Tenure and Compen- 
sation; Leonard H. Gilbert, Tampa, and 
Frank E. Maloney, Gainesville, Advisory 
Committee on Education, Law and 
Technology; James A. Urban, Orlando, 
Advisory Committee on Substantive Law, 
Law and Technology; Adele T. Weaver, 
Miami Beach, Lawyer Referral Service; 
Fletcher G. Rush, Orlando, chairman, 
Legislation; Henry P. Trawick, Jr., Sarasota, 
chairman, Legislative Drafting; Henry M. 
Kittleson, Lakeland, Advisory Committee, 
Legislative Drafting; Edward I. Lack, 
Miami, Membership; Timothy Carl Blake, 
Miami, Florida Membership chairman; 
Wilfred C. Varn, Tallahassee, Military Law; 
Delbridge L. Gibbs, Jacksonville, 
cochairman, and Walter H. Beckham, Jr., 
Miami, member, National Conference of 
Representatives of ABA-AMA; Edward I. 
Cutler, Tampa, cochairman, ABA represen- 
tative to National Conference of Lawyers 
and Certified Public Accountants; Alan F. 
Brackett, West Palm Beach, National Con- 
ference of Lawyers and Realtors represen- 
tative; Josephine Howard Stafford, Tampa, 
National Conference of Lawyers and Social 
Workers representative; O. B. McEwan, 
Orlando, National Conference of Lawyers 
and Title Insurance Companies and 
Abstracters representative; A. August 
Quesada, Jr., Gainesville, Professional 
Career Development; Mark Hulsey, Jr., 
Jacksonville, Fifth District representative 
on Professional Discipline; Wm. Reece 
Smith, Jr., Tampa, chairman, Resolutions; 
Judge John J. Crews, Gainesville, and 
Judge Mattie Belle Davis, Miami, 
Resolutions; Huber R. Parsons, Jr., Miami, 
Advisory Committee to Cooperate With 
The World Peace Through Law Center. 
Special committees and commissions of 
the association list the following Florida 
members: Robert M. Ervin, Tallahassee, 
Committee to Obtain Adoption of the Code 
of Judicial Conduct; Robert P. Murray, 
Lakeland, vice chairman, Commission on 
Correctional Facilities and Services; 
Richard T. Earle, Jr., St. Petersburg, Deliv- 
ery of Legal Services; Gerard J. Turner, 
Miami, Environmental Law; Chester 
Bedell, Jacksonville, Committee to Study 
Federal Law Enforcement Agencies; D. 
Fred McMullen, Tallahassee, Federal 


Limitations on Attorneys’ Fees; John 
Edward Smith, Miami, chairman, Housing 
and Urban Development Law; Janet Reno, 
Miami, Commission on Juvenile Justice 
Standards; Earl B. Hadlow, Jacksonville, 
Legal Assistants; LeRoy Collins, Tal- 
lahassee, chairman, Committee For a Study 
of Legal Education; Warren H. Dawson, 
Tampa, Committee to Survey Legal Needs; 
Hugh MacMillan, Tallahassee, Legal Ser- 
vices and the Public; William O. E. Henry, 
Lakeland, Retirement Benefits Legislation; 
John E. Mathews, Jr., Jacksonville, Com- 
mission on Standards of Judicial Adminis- 
tration. 

Sections of the ABA list the following 
Florida officers and members: Louis J. 
Hector, Miami, Administrative Law Coun- 
cil; Burton B. Loebl, vice chairman, 
Environmental Quality Control Com- 
mittee, Administrative Law Section; Louis 
J. Hector, Miami, Board of Directors Center 
for Administrative Justice; Harry Kemker, 
Tampa, chairman, State Antitrust Laws, 
Antitrust Law Section; Wade L. Hopping, 
Tallahassee, chairman-elect, Bar Activities; 
Richard C. McFarlain, Tallahassee, 
chairman, Bar Association Computer Ser- 
vices, Bar Activities Section; Robert M. 
Ervin, Tallahassee, vice chairman, Crimi- 
nal Justice Section; Chester Bedell, Albert 
J. Datz, Jacksonville, Council, Criminal 
Justice Section; James M. Russ, Orlando, 
vice chairman, Court Modernization in the 
Criminal Law Committee, Criminal Justice 
Section; Richard E. Gerstein, Miami, 
chairman, Organized Crime, Criminal 
Justice Section; Robert M. Ervin, Tal- 
lahassee, chairman, Relationships with 
State and Local Bar Associations and vice 
chairman, Annual Meeting Matters, Crimi- 
nal Justice Section; George Onoprienko, 
Miami, chairman, and Ann Loughridge 
Kerr, Tampa, vice chairman, Ethics in the 
Family and In Family Law, Family Law 
Section; James P.O’F larity, Ft. Lauderdale, 
chairman, and Virginia Ann Church, Clear- 
water, vice chairman, The Family of 
Tomorrow, Family Law Section; Adele T. 
Weaver, regional vice chairman, Mem- 
bership, Family Law Section. 

J. Rex Farrior, Jr., Tampa, General Prac- 
tice Section Council; Robert C. Ward, 
Miami Beach, past chairman, Council mem- 
ber; Murray Sams, Jr., Miami, cochairman 

(continued on page 139) 
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We'll look beyond ts his balance sheet ratios. We’ m" 
more interested in his potential—products, ideas, 
markets—and, above all, his determination and ability. 
That's why we usually can provide more money 
than your client can borrow from ordinary sources. 

At Heller, es want to 0 with companies who 
can make profitable use of additional money— | 

Walter E. Heller & Company $50,000 to $5,000,000 and more. And we havea 
of Florida _ different way of dealing with them. We don’t restrict | 
900 N. W. 54th Street, Miami their daily we no voice 
_ ment; we won't share in profits or ownership 
It all adds up to a relationship that is compatible, 
Tampa (813) 879-0900 practical and productive. Your client will appreciate 
your a0 advice ...to try Heller. 
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Open Letter to Brand New Lawyers 


THE MEMBERS OF THE LEGAL 
profession are beset today by so 
much public scrutiny and criti- 
cism that some of you must have 
come to question your choice of 
a career. For whatever it’s worth, 
I would like to give you one note 
of personal reassurance. You 
started with great expectations 
and I commend you for that—for 
aspiring to play a better part in 
a better society and for setting out 
to equip yourselves by choosing 
a fine profession and by putting 
in the long, hard hours of work 
necessary to succeed. It is not too 
personal to tell you without hesi- 
tation that after 23 years’ involve- 
ment in the active practice of law, 
I remain as positive as ever that 
we have chosen a wonderful pro- 
fession — broad enough to 
encompass the most diverse 
views and the most varied life- 
styles. 

There is just no limit to the chal- 
lenges which you will face, com- 
mencing your first day of practice. 
There is no limit to your possible 
achievements or to the service 
which each of you can render. 
Certainly, there is no limit to the 
needs of the people for that ser- 
vice. More and more people in 
lower and lower income groups 
have come to know the security 
of legal assistance, and once hav- 
ing known it, they will never set- 
tle for less. For all these reasons, 
nota one of you can start your new 
career with any sense of boredom 
or ennui. Such a challenging path 
awaits you that you cannot hand- 
icap yourselves at the outset by 
starting with any measure of pes- 
simism, negativism or fear. 

You should find your new pro- 
fession to bea relatively well-paid 
one as it vied for years with the 
medical profession as the highest 
income profession of all. What is 
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more, your opportunity to achieve 
some economic independence 
should occur in a relatively short 
time. 

Even more basically, employ- 
ment is available for new lawyers, 
a fact not true in many other 
grossly overcrowded fields, andas 
a result, our profession has 
become so popular today that the 
law schools are literally swamped 
with applicants. 

You will also find on the asset 
side that—despite Watergate— 
you will start your practice 
with a reservoir of respect from 
the community and from the 
people with whom you deal. They 
respect your profession despite all 
the cracks about shysters, and part 
of your new responsibility will be 
to see toitthat the public’s respect 
for the legal profession is main- 
tained. Do not permit that respect 
to be eroded away by sorry, cor- 
rupt lawyers or by changing 
philosophical tides which might 
tend to destroy our profession in 
the course of attacking the whole 
established social order. Put 
another way, you will find that 
nothing is permanent; nothing is 
automatic. You are inheriting a 
fine profession and it will take 
hard work to maintain its high 
level. 

The offsetting factor, as there 
always seems to be, is the fact that 
you new lawyers will be required 
to put in countlessly longer hours 
of effort and incalculably harder 
work than most of your friends and 
neighbors. Usually it has taken 
that type effort for most of you to 
have succeeded through law 
school, and I simply assure you 
that life will continue to be every 
bit that demanding, particularly in 
the early years of practice. The 
simple fact is that the practice of 
law isa difficult, hardworking pro- 


fession, which by way of reward 
has a limitless horizon for service, 
achievement, satisfaction. 
This will require each of you to 
make a personal judgment along 
the way as to the level of effort, 
dedication and sacrifice that you 
are willing to extend toward 
achievement and success. Some 
lawyers are unwilling to pay the 
price necessary to succeed, and 
every year there will be a few new 
lawyers who have somehow got- 
ten all the way through law school 
and into the practice under the 
misapprehension that somehow 
they have a guaranty of both suc- 
cess and a high income. This is 
not true of the law and of course 
it is not true in any field. The great 
ones and the leaders in every field 
are those dedicated people who 
do not count the hours and do not 
weigh the effort. Neither lawyers 
nor anyone else has any magical 
shortcut to success. 

YOU WILL FIND THAT THE LEGAL 
profession is particularly vulner- 
able to and indeed is the constant 
subject of criticism and attack. 
This is because our profession is 
one of society's most visible 
groups. We are also one of the 
nation’s most responsible groups. 
I use the word “responsible” in 
a dual sense here. First, the pro- 
fessionis inlarge measure making 
a solid contribution of effort and 
solutions to society's problems, 
and thus it accepts its respon- 
sibility. Lawyers, by and large, are 
involved in the problems of soci- 
ety more than any other single 
group. 

Secondly, the profession is 
responsible in the sense that it has 
imposed upon it the respon- 
sibility—the obligation—to deal 
with and solve those problems. 
That is proper because we are 
trained to do just that—we are 
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trained to produce solid, legal so- 
lutions and offer leadership to the 
community. We influence society 
in countless ways. We produce a 
high proportion of the leaders in 
every field of government, as we 
influence and guide the structur- 
ing, administration and interpre- 
tation of the law. In a less direct 
manner, we influence, counsel 
and guide the business and com- 
mercial world. 

So we are to a large extent 
responsible, as we should be, to 
the people of this country for our 
society and for how it works. 
While we frequently do not get 
much specific credit for those 
occasions when things go right, 
we get our full share of blame 
when things go wrong. You have 
just joined this profession and are 
beginning to shoulder your share 
of the burden. You have thereby 
left, or at least modified, your 
former role as an observer or critic 
and find yourself, whether you 
like it or not, on stage as one of 
the players, charged with your fair 
share of making a better and more 
workable product. 

You will need to find a fondness 
for your new profession. I have 
observed that many new lawyers 
do not seem to have that fond- 
ness—indeed some of them think 
like Dickens’ Mr. Bumble, that 
“the law is a ass.” Nevertheless, 
it is the tool which you have cho- 
sen and it has proven through the 
years to be a fine, flexible and very 
successful instrument to meet the 
changing needs of society. 

EACH OF YOU WILL QUICKLY learn 
the many and varied practical 
demands which will be thrust 
upon you. The community will 
quickly seek your total involve- 
ment. You will be expected to 
work with civic and charitable 
organizations and to deal with an 
unbelievable variety of problems. 
A large segment of your commu- 
nity will be utterly dependent on 
volunteer work, and young 
lawyers are the traditional leaders 
of these efforts. Fortunately, your 
generation has shown itself to be 
more aware than most in recogniz- 
ing society's great need for 
assistance to the underprivileged 


and you will have an early oppor- 
tunity to implement your ideal- 
ism—which is to say put up or 
shut up! 

Your profession will require of 
you impeccable integrity, the pro- 
jection of a good reputation, and, 
as quickly as possible, an interest 
and involvement in the problems 
of the profession. The issues sur- 
rounding any major, complex pro- 
fession are staggering, and they 
demand the best efforts of every 
one of you who shares our 
concern. 


Your clients will expect nothing 
less of you than success in han- 
dling their problems. If it is trial 
work, they will want you to win. 
If it is office work, they will want 
you to understand and perceive 
their problems quickly and han- 
dle their work with sympathy, 
understanding and dispatch. And, 
they expect you to spend as much 
time to accomplish this as is 
necessary—all, however, at a very 
reasonable cost! 


To do all these things requires 
that you be efficient and good at 
your profession, because it goes 
without saying that otherwise you 


simply cannot produce good 
results at a cost which your client 
can afford. Legal fees are pres- 
ently at an alarmingly high level. 
Lawyers are considered expen- 
sive. They are considered an out- 
right luxury by many people. 
These costs are high because the 
cost of a lawyer’s apparatus is 
high. Secretaries are expensive. 
Office space is expensive. The 
books and equipment and copy- 
ing machines which are required 
for a successful law office are 
expensive. Simply to keep the 
cost of legal services at any sort 
of acceptable level, a lawyer must 
be so skillful in his field that he 
does not waste time and does not 
have to charge a client more than 
the service is worth. This puts a 
responsibility on a lawyer, par- 
ticularly an inexperienced law- 
yer, not to accept legal work which 
he cannot efficiently render. 
You should never accept work 
beyond the limits of your capa- 
bilities! 


IF YOU COMMENCE YOUR 
practice with an established firm, 
it will expect much of you. It will 
expect, for example, that your 
curiosity and interest in the area 
of law assigned to you will be such 
as to induce you to quickly 
become knowledgeable and 
expert in that field. It will expect 
you to labor long hours toward 
that end and toward the end of 
carrying your share of the less 
challenging and more trivial work 
which every lawyer has to per- 
form to handle adequately the 
varied affairs of his clients. The 
firm will expect you to get 
interested in the administrative 
and business problems of its 
operation, and being aware of 
those, to help make the firm an 
overall success. The firm will 
expect you to undertake to learn 
the client problems facing the 
firm and to accept the responsibil- 
ity of keeping those clients 
satisfied and happy. 

While you must understand 
your client—and respect that 
which is good about him— 
nevertheless, you must jealously 
guard your traditional __inde- 
pendence. Simply put, a lawyer 
loses perspective if identi- 
fies too closely with a client. He 
cannot be seen as a mere veil 
for any one client. Of course, I do 
not suggest that a lawyer can ever 
abdicate responsibility. You must 
still take firm positions, must 
advocate strenuously, but you 
must remain a lawyer and not a 
robot—never the captive of 
another man’s views. 

Within your practice you may 
find that the mantle of responsi- 
bility will fall upon you more 
quickly than you anticipate. The 
days of young lawyers being 
shunted to the quiet recesses of 
the library—never to meet and 
deal with people on a face-to- 
face, decision making basis—are 
largely gone. It is a matter of con- 
siderable impact when you first 
come to the realization that a 
group of people gathered together 
in your presence either will or 
will not go forward with a major 
transaction, depending entirely 
upon your advice. The recogni- 
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tion that those people have 
entrusted their money and 
perhaps their future in your hands 
is awesome and insures that you 
will want to be prepared and alert 
at every turn. You must be 
thorough, efficient and deadline 
conscious. In addition, you must 
do all those things with such spirit 
and understanding that the client 
will like and accept you. 

Finally, the firm will expect loy- 
alty and a certain measure of 
understanding of its problems. It 
will expect you to recognize that 
its older lawyers—despite their 


age and, perhaps, their conser- 
vatism—are nevertheless  con- 
cerned, experienced, and 
hopefully, very able lawyers. 
They probably do not see them- 
selves as either doddering old 
fogies or hard-hearted old fascists. 
They will make every effort, 
ordinarily, to extend to you sym- 
pathetic understanding and they 
will attempt within reason to ac- 
commodate to your modern life- 
styles. In return, they expect from 
you the same effort and under- 
standing. 

The legal profession is an old 


and honored one and it changes 
each year. Each generation of 
lawyers comes on strong, makes 
its mark upon the profession and 
ultimately is responsible for a full 
measure of change and progress. 
Hopefully, with your energy and 
concern, and with the very best 
of good fortune which all of us in 
the profession wish for you, the 
mark of your generation will be 
exceptional! 


EARL B. HADLOW 
President 


New Admittees to The Florida Bar Take Oath on December 14 


The Florida Bar received approximately 400 new mem- 
bers in four admission ceremonies on December 14. The 
group who took the lawyer’s oath at the Supreme Court 
in Tallahassee is pictured after the ceremony. From left, 


Justice Hal P. Dekle of the Supreme Court administered 
the oath to this group of new admittees in a ceremony 
in the Third District Court of Appeal in Miami. Florida 
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front row, are the judges sitting for the occasion: Justice 
Joseph Boyd, First District Court Judge John Wigginton 
(now retired), Justice B. K. Roberts, Chief Justice Vassar 
Carlton, Justice Richard Ervin and Justice James Adkins. 


Bar President Earl B. Hadlow gave a welcome, as did 
Dade County Bar President Irwin J. Block. Chief Judge 
Thomas E. Lee, Jr., circuit court, also spoke. 
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NEW ADMITTEES 


At the Second District Court of Appeal in Lakeland this 
group of new admittees heard Florida Bar Board member 
John F. Burket advise them to “become known as one 
who can be trusted.” Speaking on behalf of The Florida 


A ceremony in the West Palm Beach Municipal 
Auditorium admitted this group. Judges of the Fourth 
District Court of Appeal conducted the ceremony and 
are pictured on the front row with other participants. 
Chief Judge William C. Owen, Jr., presided, and Judge 
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Bar, he told the new lawyers their reputation will be 
established early in their career and a reputation of integ- 
rity will be their most valuable possession. 


James C. Downey gave the oath. Florida Bar Board 
member Russell Carlisle welcomed the group on behalf 
of the Bar and John S. Thornton, Jr., responded on behalf 
of the admittees. Paul B. Anton presented the candidates 
on behalf of the Board of Bar Examiners. 


BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring 
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Bar Examination (optional), comprehensive printed materials. 


Cassettes for Florida Attorneys 


Specially prepared “‘nutshell’’ cassettes of the law for Florida attorneys. 
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MELVIN NORD 
Director 
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Nonresident Members 


I have read and considered for a 
number of days Alan White's letter 
to the editor appearing in the 
November 1973 issue. I hope that 
someone more eloquent than I 
responded to him, but I feel so 
strongly about the proposal he made 
of nominal dues for nonresident 
Florida Bar members that I don’t want 
to risk the letter being unanswered. 

I have been a member of the Board 
of Governors for five years and will 
conclude that term of office next June. 
I have continually opposed nominal 
dues for nonresidents and intend to 
continue to do so. 

There are only two reasons for a 
nonresident to continue his member- 
ship in The Florida Bar. Either it is 
out of a sense of loyalty to the 
organization, or, more often, a hope 
or expectation of someday in the 
future practicing in the State of 
Florida. Were I in the latter category, 
it would certainly be my hope and 
desire that, when I came to Florida 
to practice my _ profession, the 
organized Bar would be a strong, 
progressive, respected, and honored 
organization. The numerous awards 
that The Florida Bar has received 
over the years eloquently testify that, 
if we have not reached those utopian 
goals, certainly we have approached 
them. It requires, however, tremend- 
ous effort, year after year, to keep 
moving ahead progressively and suc- 
cessfully. 

Certainly, it takes a tremendous 
amount of money to keep this program 
alive and moving forward, but, more 
than that, it takes an active and 
dedicated membership to have any 
success at all, and, if you will simply 
refer to the last directory issue of The 
Florida Bar Journal, you will readily 
see that there are hundreds of lawyers 
devoting their time to this purpose 
and, with a few notable exceptions, 
they are all resident lawyers. These 
men and women are not compen- 
sated, pay their own travel expenses, 
pay for their own food, take the time 
out of their own practices to con- 
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tribute literally tens of thousands of 
hours every year to the improvement 
of the administration of justice and the 
practice of law in the State of Florida. 
None of your dues money or anyone 
else’s is spent on the personal 
expenses or entertainment of all of the 
hundreds of Bar workers of Florida. 

I sincerely believe that every step 
forward that The Florida Bar makes 
benefits a nonresident member 
directly in some small measure, just 
as it benefits each resident member. 
No state judiciary is ofany better qual- 
ity than the strength of the organized 
Bar in that state and I’m sure that Mr. 
White has no desire to come to prac- 
tice in a state where the courts are 
presided over by incompetents and 
political hacks. 

Certainly, no one could object to 
nonresident representation on the 
Board of Governors, provided that a 
reasonably successful plan of selec- 
tion could be developed and that rep- 
resentative or representatives would 
actually devote the 15 to 20 days a 
year out of his office (at his expense) 


necessary to serve on the Board of 


Governors. 

Certainly, if one’s acquaintance 
with bar associations has been limited 
to social clubs and groups whose main 
purpose is a tax deductible annual 
meeting in an exotic location, then I 
could understand disenchantment 
with dues. But I think that if you had 
a real concept of the scope, activity, 
effort and success of The Florida Bar, 
you would readily concede that it’s 
the biggest value you get all vear for 
$50. 

—JOHN M. FARRELL 
Palm Beach 


In response to Alan White’s letter 
in the November Journal, I say right 
on! After watching several unsuccess- 
ful attempts to lower nonresident 
members’ dues, I must admit that I 
was dolefully resigned to gritting my 
teeth each January when I wrote a 
check for $50 to The Florida Bar. 

Of course I realize that nobody is 
holding a gun to my head and requir- 


ing that I persist in this annual 
masochistic ritual! Call it old 
fashioned sentimentality (for my 
native state’s Bar) or just plain cracker 
butt-headedness (I really sweated 
blood through those three days at the 
DuPont Plaza almost five years ago), 
I still would like to support The 
Florida Bar. 

Asa Nebraskan, I now also pay dues 
for the Nebraska Bar Association. The 
Nebraska Bar Association has, what 
I consider, a most progressive and 
equitable dues structure: 


Active (5 years or more) $85 

Junior Active (less than 5 42 
years) 

Senior Active (75 years or 16 
older) 

Inactive 10 

Law student 0 

Military 0 


Yes, anyone can choose to become 
inactive and protect his future right 
to practice law for the paltry sum of 
$10 per vear! 

No muss, no fuss, just plunk down 
a sawbuck and that’s it. No forms, no 
justification, no conduct examination 
in the future. Resident and nonresi- 
dent alike can afford themselves of 
this simple pleasure. Merely start 
paying active dues anytime to restore 
your right to practice law. 

Why there are even those of us that 
are not engaged in the (full time) 
active practice of law who still pay 
active dues (I’ve taken an appoint- 
ment in Governor Exon’s adminis- 
tration). Outrageous? on 
Florida Bar, welcome to the 20th cen- 
tury. You'll love it! 

W. Don NELSON 
Lincoln, Nebraska 


From my admission to the Bar in 
1962 until 1968 when I moved to Min- 
nesota, I paid my dues without reser- 
vation. In addition, I welcomed the 
increased cost to strengthen enforce- 
ment of our Canons of Ethics and 
actively participated in the activities 
of the St. Petersburg Bar Association 
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ands Pinellas Trial Lawyers 
Association. As a practicing attorney, 
I felt that this represented minimal 
responsibility on my part. Inciden- 
tally, I was always satisfied with the 
benefits received, particularly the 
CLE. programs which I attended reg- 
ularly and for which I paid the 
required fees. 

After leaving the state and active 
practice there, I did not feel that it 
was fair to be assessed full dues when, 
for all practical purposes, the only 
benefit I receive is the Journal. 
However, I rationalized this “‘annual 
extraction” as insurance against the 
ordeal of another bar examination 
when I return to Florida, although my 
real feelings were that it was better 
classified as extortion. Each year at 
election time, I was piqued by letters 
from candidates soliciting the out- 
of-state vote and promising represen- 
tation of our interests. At first, I duti- 
fully cast my ballots but, in recent 
years, I have discarded them in dis- 
gust. 

At long last I received a communi- 
cation from the Bar association osten- 
sibly offering equity through a sug- 
gested reduction of 50 percent in dues 
for out-of-staters. But, what is the 
basis of this magnanimous proposal? 
Consistent with previous treatment, 
it is proposed that our status be tan- 
tamount to the citizenship accorded 
a “felon” in our society. He shall be 
“dropped from all rolls, rosters and 
formations” and receive no communi- 
cation whatsoever, save the annual 
statement of dues, of course. The 
“money changers’ continue to be “at 
work in the temple” after many years. 
We are asked to consent to conditions 
which amount to an annual storage 
charge of $25 or more for carrying 
each individual file in dead storage. 
Come now, doesn’t this proposal at 
least prick your sense of fair play? 

I submit that the following desires 
motivate continuation of membership 
by out-of-staters who have no contact 
with the state: 


1. Elimination of the ordeal and 
delay occasioned by another bar 
examination in order to practice in the 
state. 


2. Maintaining a basic knowledge 
of the current status of Florida law 
through the Bar Journal, which is an 
excellent publication. 


This would justify annual dues 
based on the cost of maintaining a dor- 
mant file and providing a monthly 
professional journal. The Journal is 


Journal's 


produced as a regular service for 
active members. The cost attributable 
to out-of-state members would be an 
incremental cost significantly less per 
unit than for active members. I sug- 
gest that the value to the Bar of this 
continuing communication would 
justify its provision without adding 
monetary profit. If out-of-state 
members, particularly those in bor- 
dering states, desire additional ser- 
vices, a schedule of specific fees 
should be developed for them. 

It appears that the proposed plan 
for dues reduction, although properly 
motivated to do equity, was 
developed with the loss of revenue 
as the paramount consideration. I 
respectfully request that the Dues 
Structure Committee approach the 
matter through an objective determi- 
nation of payment for services ren- 
dered. 

—EUGENE L. KUBES 
St. Paul, Minnesota 


Agricultural Land 


This letter is in response to the 
invitation to take the 
opposite view of the article “Pref- 
erential Assessment of Agricultural 
Land,” by John P. Cooke and Fred 
B. Power, which appeared in the 
November issue. This article is 
neither good law, good history, nor 
good economics. The authors say, 
“The Florida Constitution of 1885 
outlined the principles of taxing real 
property within the state. The county 
tax assessors were given the authority 
to set specific assessments on prop- 
erty in their respective jurisdictions.” 
Actually, the constitution said in Arti- 
cle IX, Section 1, “The Legis- 
lature shall prescribe such reg- 
ulations as shall secure a just valua- 
tion of all property,” and in Article 
VIII, Section 6, the assessor's 
“powers, duties and compensation 
shall be prescribed by law.” This 
completed the legislative authority. 
The confusion in the Florida courts 
over agricultural assessments—ably 
described by Wershow—arose over 
the question of whether the Legisla- 
ture was classifying property and 
thereby violating the uniformity 
clause or simply prescribing regula- 
tions to secure just valuations. Out of 
this court experience, Florida legis- 
lators wrote the 1968 language ““Ag- 
ricultural land ... may be clas- 
sified by general law and assessed 
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solely on the basis of character or 
use.” Thus interred, may the old 
controversy rest in peace. 

Florida law has never approved low 
assessments; nor have assessments 
been consistently low. During the 
1930's, a large part of the real estate 
in Florida was lost by the owners for 
delinquent taxes. Assessments must 
have been higher than full cash values 
at that time. Again in 1941 assess- 
ments were realistic after the enact- 
ment of the Holland Law. 

The growth in urban population 
after World War II inflated land 
values in the suburbs and beyond. 
Farms, dairies, groves and nurseries 
were sold to developers and 
speculators, often years before the 
area was ripe for building. Aban- 
doned farms grew up in weeds and 
became eyesores. Greenbelt laws 
were part of the efforts to preserve 
open space and save some of the 
environment. They were designed to 
delay this premature flight from the 
farms in the developing rural-urban 
fringe, but land speculators have 
pushed this fringe into the most 
remote parts of the state. In fact, farm 


land everywhere is selling for prices 
that cannot be justified by its value 
in use, and agricultural assessments 


are being made in every part of 


Florida. 

Agricultural assessments are not a 
unilateral benefit, and the capital gain 
from the transfer of farm land to 
developers need not all go to the 
former owners. Cooke and Power list 
some of these possibilities. In fact, 
30% of the capital gain now goes for 
federal taxes and any state taxes are 
deductible from the federal tax. 

The economics in this article will 
be meaningless to the generations of 
students who have been taught that 
every business (and every piece of 
land) has an optimum rate of output 
where unit costs are lowest, and that 
in a competitive situation—which 
agriculture surely is—every firm will 
be operating at this optimum; that is, 
unless there is an unstable condition 
of profits or losses; in which case the 
number of firms will be increasing or 
decreasing to restore equilibrium. 
Cooke and Power say, “Florida’s pref- 
erential assessment law subverts this 
efficiency by subsidizing inefficient 


production. Thus, resources are at- 
tracted into agriculture.” I disagree. 
People aren't going into farming in 
urban areas; they are leaving. 

“Without preferential assessments, 
variable costs are greater than 
revenue for all outputs.” Assessments 
determine taxes and taxes are fixed, 
not variable, costs. “Preferential 
assessments increase the market 
value of land.” Market value of land 
is determined by all the forces in the 
market. Will a farmer sell his land to 
another farmer for less than what 
other buyers will pay? In the capitali- 
zation of taxes the authors do not even 
mention the annual value which is to 
be capitalized. They might consult a 
good textbook. 

Unfortunately, the relationships 
and issues involved in land uses, land 
values, and land taxes are not simple 
and easy. This paper will not advance 
the causes of understanding and wise 
policy making. 


ARTHUR CUNKLE, Ph.D. 
Aide to the Committee on Agriculture 
and Citrus, House of Repres- 
tatives 


MEMORIAM 


The Journal records with regret the 
deaths of these members of The Florida 
Bar: 


James E. Abras, South Miami 
Admitted 1937. Died June 1, 1973. 


Perfecto Amansec, Key West 
Admitted 1948. Died Nov. 1, 1973. 


Paul D. Barns, Miami 
Admitted 1916. Died Sept. 22, 1973. 


John M. Coe, Gulf Breeze 
Admitted 1917. Died Sept. 11, 1973. 


L. Earl Curry, Miami 
Admitted 1918. 


Died Mar. 4, 1973. 


Virginia Lee Durrance, Okeechobee 
Admitted 1951. Died January 1, 1973. 


O. O. Edwards, Cross City 


Admitted 1928. Died Sept. 1, 1973. 


Morton English, Miami 
Admitted 1955. Died June 7, 1973. 


Porter Graham Fisher I!, Miami 
Admitted 1958. Died Nov. 23, 1973. 


C. W. Gaddy, Jacksonville 
Admitted 1942. Died Aug. 3, 1973. 


Alston O. Harmon, Jr., Jacksonville 
Admitted 1952. 


Died May 9, 1973. 
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John R. Hiatt, West Palm Beach 
Admitted 1951. Died Nov. 1, 1971. 


H. W. Holland, St. Petersburg 
Admitted 1922. Died June 20, 1973. 


Lloyd C. Hooks, Lakeland 
Admitted 1923. Died Mar. 1, 1973. 


Francis Bradley Kennelly, Jacksonville 
Admitted 1960. Died Nov. 13, 1973. 


Morris Klein, Miami Beach 
Admitted 1948. Died June 18, 1973. 


J. Lancelot Lester, Key West 
Admitted 1911. Died Dec. 8, 1973. 


Jay M. Lurie, Miami 
Admitted 1955. Died Aug. 26, 1973. 


Norman E. Mcintyre, Cleveland 
Admitted 1959. Died Sept. 1, 1973. 


Phillip A. Neuwirth, Miami 
Admitted 1931. Died Jan. 1, 1973. 


Chariton L. Pierce, Tallahassee 
Admitted 1949. Died Apr. 1, 1973. 


Alan W. Pollak, West Palm Beach 
Admitted May 1, 1973. Died Dec. 1, 1973. 


Joseph D. Rice, Gainesville 
Admitted 1940. Died Nov. 1, 1973. 


Martin Alan Selzer, Little Neck, N.Y. 
Admitted 1968. Died Aug. 26, 1973. 


Richard Lee Stewart, Clearwater 
Admitted 1965. Died Nov. 15, 1973. 


E. L. Tuten, Jr., Largo 
Admitted 1934. Died June 15, 1973. 


H. M. Voorhis, Orlando 
Admitted 1920. Died Dec. 5, 1973. 


Alburn A. Warren, Ft. Lauderdale 
Admitted 1965. Died Jan. 25, 1974. 
Kenneth A. White, Pensacola 
Admitted 1940. Died June 25, 1973. 


Gene Wiley, Fort Lauderdale 
Admitted 1963. Died Feb. 28, 1973. 


Garrette J. Wimpey, lowa City, lowa 
Admitted 1963. Died Nov. 19, 1973. 


Martin J. A. Yeager, Lake Worth 
Admitted 1967. Died Mar. 1, 1973. 


Please keep The Florida Bar informed 
when you learn of the death of any of 
its members. 
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THE POTENTIAL USE OF 


VIDEOTAPE has been the subject of 


a number of articles in legal jour- 
nals during the past year. Some 
writers have considered it the 
panacea for all the infirmities 
which encompass the entire judi- 
cial process, while others have 
taken a more pragmatic view of 
the potentials of videotape record- 
ing, or VTR. None of the authors 
has sought the advice or opinion 
of reporters. The few times the 
reporter is mentioned, it is with 
the implication that he is opposed 
to the use of videotape in its 
entirety because of self-interest. 

While it may be supposed that 
the natural instinct of reporters 
would be to resist the encroach- 
ment of videotape recording into 
their field, this has not been the 
case. Under the leadership of the 
National Shorthand Reporters 


Association, they have examined 
objectively the possible applica- 
tions of this new tool, have been 
pioneers in the use of videotape 


where applicable and desirable, 
and have arrived at the conclusion 
that in certain areas of litigation, 
a marriage between court report- 
ing and VTR will better serve the 
judicial process. 

Today, court reporters are more 
involved in the legal applications 
of VTR than any other single 
group in the country. Free-lance 
reporting firms throughout the 
country offer this service to their 
clients. 

The experience thus gained by 
the actual implementation of this 


new technique places the reporter 
at a vantage point from where he 
can discuss dispassionately the 
application of VTR in the areas 
most discussed in legal circles: for 
use in depositions and for trial 
purposes. 


General Uses of VTR 


Let us look first at some of the 
areas where videotape can serve 
a convenient and useful purpose. 

A testator may be visually 


recorded during the execution of 


his will so that his appearance, 
demeanor, actions, and compe- 
tency may be seen and evaluated. 

In the criminal area, the aspect 
of voluntariness of confessions is 
of constant concern to the bench. 
The videotaping of confessions 
would reveal the spontaneity or 
hesitancy of the suspect, as well 
as the attitude and actions of the 
questioner, and could be a prime 
factor in eliminating many hear- 
ings on voluntariness. 

In videotaping cumbersome 
machinery, or other similar types 
of bulk evidence, at the place 
where it is located in preparation 
for trial, the function of the 
machinery as a whole, with spe- 
cial emphasis on those portions 
involved in the litigation, can be 
explained by one more 
employees in the plant as the 
camera dwells on the objects or 
moves about them. 

The tape, when brought back 
to the attorney's office, is an 
instant source of visual reference 
for him, and, with the technical 


explanations, it gives him an 
increasingly better understanding 
of the case. Also, if more than one 
law firm is involved on the same 
side of the case, the videotape can 
be made available and save the 
time and expense of sending other 
attorneys to the site. 
Videotaping, alone, of the bulk 
evidence without employee 
explanation can avoid the neces- 
sity of bringing the equipment 
into the courtroom. The expert 
witness will point out to the jury 
the essential portions as the pic- 
ture pans from one part to another. 
There is no question that it is 
preferable to have the expert tes- 
tify in person at a trial; but should 
the expert not be able to attend 
court because of the time or dis- 
tance element, his deposition may 
be videotaped at the same time 
it is stenographically reported. 
In today’s atmosphere of 
expediting trials where judges are 
not inclined to await the expert's 
pleasure, whether he be a medical 
or technical expert, a deposition 
taken both by the shorthand 
reporter and videotape can serve 
the dual purpose of helping the 
attorney prepare for trial, and hav- 
ing the videotape available for 
showing in court. A well-taken 
videotape will be more dramatic 
when viewed by the jury than 
reading from a written deposition 
by one or more attorneys would 
be. 
By the same token, where a wit- 
ness is too ill or too old to travel 
to court, his condition and grasp 
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of what is occurring may be more 
illuminating if viewed by the 
jurors than if his deposition were 
read. 

As to the attorney who intends 
to use the expert's videotape 
deposition and not call upon him 
to testify, it is interesting to note 
the reaction of one such expert. 

“IT have a comment since this 
is a learning session here. I think 
you are one of the most economic- 
minded lawyers I’ve come in con- 
tact with in a long time, and I was 


noticing particularly the part of 


your thing about the expert 
witness’ cost, so I thought I ought 


to inform the group here that if 


you start to bringing those in, I'll 
have to organize the experts to tri- 
ple our rate while we're on camera 
and then join the Actor’s Guild so 
we get paid every time you show 
it.” 


The Video Deposition 


My experience, as well as that 
of other reporters, leads me to sug- 
gest the following procedures in 
order to achieve optimum results 
when taking video depositions. 

The reporter will note the 
appearances for the record. The 
videotape operator will identify 
the participants and attest to the 
time, date, and place of the depo- 
sition on the videotape. The wit- 
ness will then be sworn by the 
reporter, following which counsel 


will stipulate to the acceptance of 


the videotape deposition. 
I suggest it should not be over- 
looked that until rules setting 
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forth procedures to be employed 
on audiovisual depositions are 
adopted, the party anticipating 
use of videotape at the deposition 
should give notice to the witness 
and opposing counsel that vid- 
eotape will also be used; other- 
wise, use of the videotape deposi- 
tion may be _ justifiably sup- 
pressed. 

In the absence of a statute per- 
mitting the use of videotape, or 
a stipulation by counsel for the 
respective parties, a motion for its 
use is made before the court, 
which is usually granted. 

No special room or lighting con- 
ditions are needed, no special 
makeup is required, and there is 
absolutely no necessity for coun- 
sel to show up in their special blue 
shirts since the camera is fixed on 
the witness only and not on the 
attorneys, except for introduc- 
tions, with zooming limited to 
highlighting exhibits and charts. 
The deposition proceeds nor- 
mally, with the usual objections, 
et cetera. 


Camera Point of View 


The camera point of view aspect 
of recording production can be 
perhaps the most complex and 
most controversial. Although 
lighting and sound affect the qual- 
ity of the tape, the direction and 
manner in which the camera is 
used influence the content of the 
tape. The camera operator has 
complete control over what the 
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Recently, Mr. Benowitz served as advi- 
sory consultant to Joe Ebersole, director, 
Federal Judicial Center, helping to draft 
a guide to videotaping depositions. 


Reporters 


jury and judge will see during 
playback. His camera movements 
can affect the content of the tape 
by increasing or decreasing the 
viewer's attention to what is go- 
ing on in the picture. For exam- 
ple, atight close-up shot of the wit- 
ness’ hands can overemphasize 
his apparent nervousness’ or 
calm. A far-out or full shot can 
prevent the viewer from observ- 
ing nervous eye movement of the 
witness.” 


Camera Technique 


An effort is being made to 
standardize acceptable camera 
techniques and guidelines for the 
camera operator. The taped visual 
image is neither an automatic nor 
inevitable result of the recording 
process. Consequently, camera 
technique can appear as a con- 
troversial aspect of videotaping a 
deposition.® 

A firm that has achieved a repu- 
tation for thorough professional- 
ism and neutrality is recom- 
mended. Just as the court reporter 
has been used as a neutral partici- 
pant in the recording of judicial 
proceedings, so should the video 
reporter and his video operator. 


Court Rulings and Editing 


After the video deposition is 
completed, the next step is to have 
the court rule on the objections. 
Various methods have been tried, 
such as having the video equip- 
ment brought to court or to 
chambers, courtand counsel view- 
ing the entire tape or selected 
portions, and the court making its 
rulings. This method is both time- 
consuming for court and counsel 
and more costly by reason of hav- 
ing to pay for the technician and 
the use of equipment at an on-site 
location. 

Another method, known as the 
manual bypass method, is having 
the unedited tape shown at trial, 
stopping at the points of objec- 
tions, and getting an immediate 
ruling. With this method, it is pos- 
sible that a part of a sentence not 
intended for the jurors’ ears may 


be heard by them because of a cer- 
tain amount of slippage or slack 
in a one-hour reel of tape. This 
causes the videorecorder counter 
index to become inaccurate so that 
editing must be done manually 
through trial and error. 

Another method is to have a 
transcript of the video deposition 
brought before the court, with all 
objections indicated by page and 
line number on a separate sheet 
following the appearance page, 
cross-indexed with the VTR 
counter numbers. My experience 
indicates this method has been 
the most successful because court 
and counsel do not have to go 
through the costly and_time- 
consuming procedure of viewing 
the tape, but can merely refer to 
the relevant portions of the tran- 
script. The money saved by not 
having the technician present 
with the necessary equipment for 
this function will pay for the cost 
of the typewritten transcript. The 
reporter then conforms the tape 
by means of electronic editing. 

In electronic editing, the vid- 
eotape itself is not cut or spliced. 
The original tape is re-recorded 
or “dubbed” to another vid- 
eotape, leaving out the portions 
not desired. The original tape is 
preserved for appellate purposes. 
Electronic editing eliminates all 
objectionable material and the 
replay can proceed without inter- 
ruption. 


Storage 


At the conclusion of the vid- 
eotaped deposition, the original 
tapes, as well as the edited ver- 
sion, are retained by the video 
reporter until the time of trial. 

My recommended procedure is 
to have the tapes stored in a spe- 
cial safe deposit vault, with 
guaranteed constant temperature 
control, free from the dangers of 
fire, theft, and accidental erasure 
from metallic and magnetic fields. 
Until the time of trial, the report- 
er’s typewritten transcript, which 
is the official record, will serve 
the attorney's purposes for prep- 
aration. 
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Jury Viewing 


For proper jury viewing at the 
time of trial, two 18-inch TV 
monitors should be placed at each 
end of the jury box. This permits 
ease of viewing and takes into 
consideration the limited atten- 
tion span of jurors. An eight-inch 
TV monitor is also placed on the 
judge’s bench for personal view- 
ing. 

Considering my own experi- 
ence in actual jury playbacks, one 
of the pitfalls to aveid in utilizing 
VTR during trial is overexposure 
or too many videotape depositions 
before a jury. It has been my 
experience, and the experience 
of reporters around the country, 
that too much “television” bores 
them, thereby defeating its pur- 
pose. On long or important cases, 
video depositions should be 
limited and interspersed with 
live testimony. It is necessary to 
give the jury more recesses during 
video playbacks than would nor- 
mally be given with live witnesses. 

The wisdom of this is borne out 
by William S. Frates of Miami, 
whocomments on this aspect from 
his own experiences:4 

“The jury initially liked it. The 
impact was excellent on them. 
You could see them pay closer 
attention; and yet, after days and 
hours of it, I think they were bored 
with it, and I think that both of 
us decided not to use some tapes 
that we might have otherwise 
used because we were getting a 
negative reaction.” 


Typewritten Transcript 
The all-around flexibility which 


the written transcript affords will 
continue as the prime source of 
the record for the following 
reasons: 

1. To authenticate or verify the 
accuracy of the videotape in case 
of tampering. The Watergate 
tapes are a prime example of the 
problems that may be encoun- 
tered. Videotape is nothing more 
than a tape recorder with the addi- 
tion of a visual image. 
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2. Video equipment is sensi- 
tive and is subject to breakdown, 
and the presence of the reporter 
making the record serves as insur- 
ance against this possibility. 

3. Extraneous noises,  i.é., 
coughing, sirens, et cetera, can 
obliterate the spoken voice on 
tape. 

4. While the trial is in progress, 
it will be difficult to make a ver- 
batim record of the audio portion 
of the tape without constant 
replay. By having a typewritten 
transcript of the videotape deposi- 
tion available, it can be used dur- 
ing the trial and it is available for 
the in-court reporter's reference 
if needed for appeal purposes. 

5. Efficient audiovisual editing 
requires a reporter's transcript. 

6. It is much more difficult and 
slower to transcribe from tapes 
than from a court reporter’s notes, 
also more expensive. 

7. Witnesses may slur words or 
use foreign accents which become 
indistinct on tape. 

8. Machines are not capable of 
exercising judgment. 

9. It is easier, quicker, more 
convenient, and more effective to 
read a written transcript than to 
view a tape. 


Videotape Trials Costly 


The use of video for trial pur- 
poses entails high costs, which is 
an important element in gov- 
ernmental budgetary considera- 
tions. A recent governmental 
report® estimated the cost of a 
video system for making a trial 
record at $8,135 per courtroom; a 
tape cost of $240 to $280 per day; 
plus the cost for necessary per- 
sonnel, who include video equip- 
ment operators, clerks in charge 
of storage and retrieval, main- 
tenance technicians, and addi- 
tional costs for duplicating tapes. 
The total cost, with a reasona- 
ble estimate for the salaries of 
personnel, would approximate 
$90,000 per courtroom for the first 
year. 

Videotape would increase the 
cost of the appeal record to the 
attorney or litigant over the pres- 
ent method. The trial tapes 
become part of the court’s official 
records, and the attorneys must 
obtain “slave” tapes to permit as 
convenient and as efficient prep- 
aration of the appeal as the tapes 
allow. 

The trial tapes will take as long 
to view as the trial itself took, so 
that it is reasonable to assume that 


ip 
ea 
ne 
_ 
ae 
x 
ae 
89 


any viewing facilities provided by 
the court would be quickly over- 
burdened, thus involving addi- 
tional costs to attorneys for 
playback monitors in order to 
view the tapes at their offices. The 
attorneys may wish to cite por- 
tions of testimony in their briefs, 
which necessitates the additional 
cost of transforming the spoken 
word into typewritten form. 


Its Disadvantages 


It would be impractical for the 
appellate judges to view reels and 
reels of trial videotapes for review 
purposes. A typewritten transcript 
of proceedings allows a judge or 
attorney to read and reread impor- 
tant passages, underline them so 
they stand out, make notations 
and references in the margins of 
the pages, and skip back and forth 
easily and efficiently. 

Alan E. Morrill, in a scholarly 
article on videotape for trial pur- 
poses, wrote:® 
Transcripts of testimony will still be 
needed in the event of an appeal, as it 
would be impractical to expect a court of 
review to monitor a videotape in order to 
hear certain portions of the testimony. The 
written transcript will always be indis- 
pensable for quick reference to exact tes- 
timony on a specific page at all levels of 
litigation. 

Ata panel discussion where the 
Honorable Joseph F. Weis, Jr., 
Judge, United States Court of 
Appeals for the Third Circuit, 
appeared, he commented:7 
Furthermore, I can tell you from the stand- 
point of the appellate judge that I don’t 
think that the videotape record of a trial 
is going to be an adequate substitute for 
the typewritten transcript, which we must 
have for the purpose of study and appeal. 
It would be a valuable exhibit certainly 
to get across the flavor of a particular 
witness’ testimony, but for the judge to 
use it in his research and study would not 
be practical. 

Videotape has been’ used 
experimentally to prerecord all 
the testimony of a trial for a sub- 
sequent viewing by a jury. Under 
this procedure, it is proposed that 
the testimony of witnesses should 
be prerecorded at the conve- 
nience of witnesses and counsel. 


After the testimony is taped, it 
is viewed by the judge at an edit- 
ing session where he rules on all 
objectionable material. A second 
electronically-edited tape is then 
produced by the video technician 
who deletes all objectionable 
material, as ordered by the judge, 
while retaining the original 
unedited tape for appellate pur- 
poses. 

At the time of trial, counsel pick 
a jury, after which the pre- 
recorded tapes, containing open- 
ings, the testimony of the wit- 
nesses, closings, and jury charge, 
are shown to the jury. Neither 
counsel nor the court need be 
present during the time the jury 
views the tapes. 

The advantages cited for this 
concept of the conduct of a trial 
are the saving of court time by 
court and counsel because their 
presence is unnecessary since 
there will be no objections, bench 
conferences, and the like, as the 
trial flows from start to finish with- 
out interruption. 

Is there indeed any time saved 
in the use of this approach? The 
experiments have indicated that 
more time may be consumed by 
the attorneys than if the trial were 
held in the normal manner. At the 
prerecording session, counsel 
questions witnesses in the same 
manner as in court, and opposing 
counsel makes his objections 
whenever desired. No time is 
actually saved here by _ the 
attorneys. Indeed, more time may 
be consumed because witnesses 
will have to be examined at their 
convenience, oftentimes at the 
places where they are located, and 
the judge is not present to curtail 
unnecessarily extended exami- 
nation. 

When all witnesses have been 
taped, the editing session 
demands an additional appear- 
ance by counsel, who also will 
have to be present in court for the 
jury selection and for the verdict 
and postverdict proceedings. 

The judge will have to be pres- 
ent at the editing session, where 


he may have to view the entire 
prerecorded trial tapes to properly 
rule on objections. The judge also 
will have to be present or avail- 
able for the jury selection, the tap- 
ing of the charge, and the verdict 
and postverdict proceedings. 

It is therefore obvious that 
counsel will take a good deal more 
time under this method of trial, 
and that it is problematical 
whether any judicial time can be 
saved. 


A Case in Point 


The State of Ohio (Plaintiff- 
Appellee) v. Felton Lamar Lewis 
(Defendant-Appellant)® vividly 
illustrates the disadvantage of 
having a taped trial without the 
benefit of a reporter. 

Counsel for Lewis, an indigent, 
submitted a motion for production 
of a written transcript at state 
expense, asserting the defendant 
was denied his rights to due pro- 
cess of the law and equal protec- 
tion of the laws. 

Under the present system in 
Franklin County, Ohio, the trial 
itself is recorded by means of vid- 
eotape. However, indigent defen- 
dants are provided only the audio 
portion of the trial. In this case, 
counsel was provided with 21- 
hour-long unindexed tapes. 

The morning after counsel 
received the tapes, Reel No. 1 of 
the record broke. A new tape 
could not be procured until two 
mornings later. Since the tapes 
were unindexed, all work had to 
cease when Reel No. 1 broke. 

In his memorandum counsel 
stated, “It is impossible to prop- 
erly review an audio record of a 
trial. A written record is the only 
means whereby counsel can give 
his client the adequate and effec- 
tive review to which he is 
entitled.” Counsel further 
asserted failure to provide a writ- 
ten transcript “forces upon the 


indigent defendant an_ injus- 
tice—an invidious dis- 
crimination.” 


An electronic system which 
coordinates with the machine 
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shorthand reporter and _ holds 
great promise for the almost 
instantaneous delivery of type- 
written transcripts is transcription 
by computer. 

The reporter, in addition to pro- 
ducing his stenotype notes, simul- 
taneously produces computer 
readable data on a cassette tape. 
The data on the cassette is trans- 
mitted through various steps to a 
central computer. The average 
speed of printing by the computer 
is 1,000 lines a minute (40 pages), 
or about 200 pages in five 
minutes. 

Once this system is commer- 
cially available, transcripts will be 
prepared within days, or on the 
same day, if requested. 

The Federal Judicial Center, 
the National Center for State 
Courts, many court systems, and 
the National Shorthand Reporters 
Association are very much 
interested in this wedding of 
reporter and computer, for it holds 
out the promise of using human 
intelligence and_ technological 


speed to bring about the goal that 
IF YOUR LAW LIBRARY 
is actively being sought: the more DOESN’T LOOK LIKE THIS 
expeditious delivery of accurate 9 
transcript. 0 be 
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YES: Legal warfare continues as they struggle for bona fide collective negotiations 


BY ALBERT E. HARUM 


PUBLIC SECTOR UNIONS in 
Florida are engaged in a bitter 
struggle to rise above “second 
class” status, with the Florida 
Supreme Court on the one hand 
virtually ordering the legislature 
to establish collective bargaining 
guidelines, and the legislature on 
the other hand failing to meet the 
task. 

As far back as 1969, the court 
held that “public employees have 
the same rights of collective bar- 
gaining as are granted private 
employees” (citing Article 1, Sec- 
tion 6 of the Florida Constitution) 
and buttressed this position in 
1972 by warning the legislature 
that inaction would leave the 
court “no choice but to fashion 
such guidelines by judicial 
decree.” The 1969 pronounce- 
ment came down in Dade County 
Classroom Teachers’ Association 
Inc. v. Ryan (225 So. 2d 903). The 
teachers sought to force the issue 
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in the second suit making the 
legislature defendant (Case No. 
42,323). 

To date, the impasse is not 
resolved, though the DCTA is still 
engaged in legal warfare both in 
Miami and Tallahassee to se- 
cure “bona _ collective 
negotiations.” Court-appointed 
mediators are conferring in Miami 
and stipulations in Tallahassee 
appear to have placed the matter 
in suspended animation without 
prejudice to the unions. 

While private sector unions 
cling to the hard-won right to 
strike as the ultimate weapon in 
collective bargaining, the govern- 
ment workers, long deprived of 
this device by both common law 
and statute, are invoking the “job 
action” or de facto strike, and 
news reports bespeak its effec- 
tiveness. This infant prodigy 
stands neither on ceremony nor 
on precedent. Government 
unions may not negotiate on 
wages—but they do! They 


mustn't strike—but, in fact, they 
do! 

The Bureau of Labor Statistics 
verifies this phenomenon. Not 
only wage talks but even discus- 
sionofagency operations and func- 
tions are now common occur- 
rences. Government strikes over 
the period 1958 to 1968 rose from 
15 to 254, workers involved from 
1,700 to 202,000, and man-days of 
idleness from 7,500 to 2.5 million. 
The average number of days of 
idleness increased from 2.6 in the 
1958-64 period to 9.8 days in the 
1965-68 period. Wages, hitherto a 
forbidden area of negotiation in 
the public sector, caused 61 per- 
cent of job actions in the 1966-68 
period and involved 73 percent of 
all government workers engaged 
in government stoppages. The 
Department of Labor estimates an 
increase in public employment by 
almost 50 percent in the years 
1960-75. Only 37 percent increase 
is projected for all employment. 

(continued on page 94) 
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NO: They are businesses which for a price bargain for governmental employees 


BY JOSEPH Z. FLEMING 


A VERY IMPORTANT QUESTION is 
now pending before the Supreme 
Court of Florida as to whether it 
should disregard its judicial func- 
tions and in the name of issuing 
guidelines promulgate legislation 
to assist public sector unions. It 
seemed unlikely such a result 
could occur in a “so-called” con- 
servative jurisdiction.! 

Nevertheless, on November 28, 
1973, the court entered an “Order 
Appointing Supreme Court Pub- 
lic Employees’ Rights Com- 
mission” and charged the com- 
mission with the duty: 


to gather helpful information from sources 
deemed by them to be reliable and appro- 
priate and to recommend or suggest in- 
terim guidelines for such implementation; 
suchas tocontinue in force until the legisla- 
ture shall prescribe by law for appropriate 
implementation and guidelines of and for 
such constitutional provision.” 


Should the court promulgate 


guidelines, it will have facilitated 
the ability of public sector unions 
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to organize governmental em- 
ployees throughout the State of 
Florida. Union organizers may be 
able to encourage public em- 
ployees to join unions by argu- 
ing that the Supreme Court of 
Florida has sanctioned public sec- 
tor unions. To borrow Professor 
Harum’s term, they may argue 
“the court wants you to aban- 
don your ‘second-class’ status and 
go first-class with a public sector 
union.” 

As Professor Harum correctly 
notes in his article, public 
employee unions have operated 
in the federal system successfully 
since President Kennedy issued 
two Executive Orders in 1962. As 
Professor Harum notes, President 
Kennedy's Executive Orders 
were a composite “Magna 
Charta” of federal unionism and 
“sparked not only the growth of 
federal unions but their extent.” 

President Kennedy wanted to 
assist unions in organizing the 
federal sector for the same pri- 


mary purpose that President 
Roosevelt had been responsible 
for the “Magna Charta” of the 
1930's, which enabled unions to 
organize in the private sector. 
Both Presidents had _ political 
obligations to labor due to elec- 
tion support. 

We assume this was not the 
rationale of the Supreme Court of 
Florida. It appears that the court 
arrived at its decisions based on 
an equal protection concept 
similar to the premise which 
Professor Harum has used in the 
title of his article. This concept 
is used to arrive at the conclusion 
that establishing guidelines to 
enable public sector unions to 
organize and bargain for public 
employees is necessary. The pub- 
lic sector unions which have 
appeared as parties in cases 
before the Florida Supreme Court 
have not spoken in terms of their 
rights but rather in terms of the 
rights of the employees in the 

(continued on page 98) 
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Second Class Citizens 


These are the factual 
ingredients of the problem. 
Philosophically, the problem is 
even graver. Public employee 
unions, militant and increasingly 
powerful because of burgeoning 
membership, take the position 
that there can be no genuine col- 
lective bargaining without the 
right to strike. They claim that 
depriving them of this right by 
legal bans makes them “second 
class citizens” in the labor move- 
ment. The trade union in the 
private sector, they argue, 
“bargains” because it has some- 
thing to withhold if no agreement 
is reached. The public employee 
union only “negotiates” because 
it has been deprived of the 
ultimate bargaining tool. When all 
strikes are barred, they claim, 
joint determination is out. 

The positions on both sides of 
this vital question are clear. 
Against giving the right to strike 
are those who look upon govern- 
ment employment as a “calling,” 
a trusteeship, an idealistic, almost 
religious, commitment to public 


service, sheltered by Civil Ser- 
vice Commissions who confer 
perquisites and benefits such as 
promotions, retirement and pen- 
sion plans and tenure programs. 
The tradition of dedicated ser- 
vice, they contend, should not be 
interrupted lest government func- 
tions be undermined. They 
remind government employees 
that they are working for 
sovereignty, which is an alter ego 
of themselves since they them- 
selves constitute the essence and 
power of sovereignty. 

Still another view of the public 
employee relationship is that it is 
implied in his contract of employ- 
ment that he waives rights 
enjoyed by his counterpart in the 
private sector and that in taking 
employment on known terms he 
is estopped from complaining. 
Carrying this argument a step 
further, it is contended that the 
public employer may impose any 
reasonable condition prerequisite 
to holding offices within its con- 
trol. 

Not even strikes in “‘non- 
essential” areas should be per- 
mitted, it is contended, because 
determining essentiality by 
statute is an unrewarding seman- 
tic exercise. Also, a discriminatory 
grant of the right to strike to one 
group may result in a volume of 
claims from other groups. 

Despite these arguments, how- 
ever, the trend in the expanding 
public employee unions is to 
adopt to the hilt the industrial 
concept of organization and 
negotiation. Though the legisla- 
tive strike ban in the public sector 
has to date met constitutional 
challenges, (i.e., it is not an 
abridgement of free speech or 
assembly, it does not impose 
involuntary servitude nor does it 
deny equal protection of the laws) 
the unions draw an analogy 
between public and private sector 
problems and label the distinction 
unwarranted and discriminatory. 
Both employee “ladders” run the 
gamut, on the union side from 
laborers, crafts, blue collar, pro- 
fessional, technical, adminis- 
trative, to unclassified. On the 
“employer” side are the adminis- 


trative agencies, municipal 
(county and state) agencies, 
elected heads, legislative bodies, 
and quasi-cultural institutions 
such as art exhibits, museums and 
libraries. Struck by this analogy, 
the unions are asking why the 
public sector unions shouldn’t 
enjoy the same right to strike as 
the private. 

The role of public attitude and 
interest cannot be denied. In 
private union negotiations, the 
public frequently are mere by- 
standers perhaps are 
apprehensive about the economic 
effect on the family purse but 
whose sentiments rarely alter the 
outcome. An exception to this 
would appear where the private 
sector talks constitute a depriva- 
tion of some vital service such as 
light, power or telephone. In the 
strike or “‘job action” against the 
government, however, public 
attitude is of great importance. 
Questions of “fairness” and 
“public interest’ inject them- 
selves, and the union is lauded 
or indicted in direct ratio to this 
public attitude. An economic fact 
thus becomes enmeshed in an 
intense political climate of a 
potential increase in taxes, depri- 
vation of services, and smoldering 
indignation at contempt for law. 
Much of the negative public reac- 
tion arises from the aforemen- 
tioned “job actions” which are de 
facto strikes. These range from 
the “work by the rules” (a slow- 
down effected by working strictly 
according to the rule book), the 
slowdown, the simultaneous flu 
epidemic, refusal to work over- 
time, “safety” checks (minute 
inspection of machines and vehi- 
cles resulting in nonconforming 
citations), to mass resignation and 
mass picketing (without the for- 
mality of a strike). In 1968 there 
were 254 such actions as com- 
pared with 15 in 1958. 

Minor taxpayer rebellions have 
occurred on occasion because 
unions have demanded more than 
comparable private work units 
were getting because they have 
been better organized to conduct 
a strike or because their service 
was more essential. 
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Union Recognition 


While public employee unions 
are not new their earlier forms 
were weak. Their existence was 
only tolerated, often secret for fear 
of reprisals, often acting as a 
shield from patronage raids, and 
certainly lean of accomplishment. 
The pioneer postal union drew 
frequent fire from executive 
Washington, bringing about a 
broad-front ban on _ lobbying 
which sparked the Lloyd- 
LaFollette Act in 1912. The Act 
removed the lobby ban, allowed 
concerted activity for improved 
working conditions, but firmly 
prohibited the strike against gov- 
ernment. Toleration grew into a 
tacit acceptance of unions even in 
the face of reinforced strike pro- 
hibitions in the Taft-Hartley Act 
of 1947 and legislation in the 
1950’s makinga strike against gov- 
ernment a felony punishable by 
fine and imprisonment. Union 
recognition, however, finally 
came about in two Executive 
Orders issued by President Ken- 
nedy in 1962. This Magna Carta 
of federal unionism provided for 
recognition in proportion’ to 
membership ratio, written agree- 
ments with agencies on matters 
outside budget and structure, and 
establishment of grievance proce- 
dures. But it denied the privileges 
of the Executive Order to unions 
asserting the right to strike against 
the government. In 1963 Presi- 
dent Kennedy, in a Code of Fair 
Labor Practices, specifically pro- 
hibited what is now called the job 
action. 

Still further updating of the 
Magna Carta was provided by 
President Nixon in a 1969 Execu- 
tive Order, which created a 
Federal Labor Relations Council, 
establishing wide consultation 
rights and authorizing binding 
arbitration for grievances among 
other changes. One of the most 
important provisions of the Nixon 
order was the establishment of an 
“Impasses Panel” with authority 
to launch fact-finding and binding 
arbitration procedures. 

The Presidential orders are 
unanimous in designating wages 
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bargaining without the right to strike 


and hours as_ non-negotiable 
issues, because they are within 
the jurisdictional realm of 
Congress. The orders uniformly 
prohibit collective bargaining on 
“official” time. This lack of 
authority to negotiate on wages 
and hours detracts from the tradi- 
tional bargaining process in 
which the parties so frequently 
engage in trading, “wheeling and 
dealing,” retreating, and swap- 
ping on demands. Bargaining dur- 
ing off-hours lends an amateur or 
“hobby” atmosphere to discus- 
sions and tends to detract from 
their dignity and their serious role 
in the business-like conduct of the 
government operation involved. 

The initial Kennedy Order 
sparked not only the growth of 
federal unions but their extent. 
Administrative officials were now 
obliged to “get their feet wet” in 
the trough of labor negotiations 
—a field hitherto preempted by 
the private sector. A great deal of 
discord leading to job actions dur- 
ing this formative period can be 
laid at the door of public managers 
inept in this foreign area and often 
clinging to tactics of the pre-union 
era. The public managers have 
been indicted for not doing their 
“homework,” being therefore 
unprepared to cope with negotia- 
tion problems until at the brink 
of crisis. They are criticized for 
lacking experience in the drafting 
and administration of contracts, 
the use of mediation, the handling 
of grievances, and the uses of 
fact-finding. 


States Differ 


Without a doubt the greatest 
frustration and inadequacy can be 
traced to the lack of uniformity in 
state recognition of the basic 
relationship between public 
employers and employees, rang- 
ing from mandatory collective 
negotiation to no recognition at 
all. The 29 states falling into the 
latter class evidence a desire 
either to hide from the problem 
in the hope that it will soon spend 
itself and depart, or to abandon 
their responsibilities to political 
forces, unsympathetic bureaucrats 


or the courts. Even the states 
which recognize the problem do 
so with varying degrees of 
enthusiasm. Fourteen _ states 
require or command collective 
negotiation in good faith, two 
states only permit such 
negotiation. Five states have 
legislated “meet and confer” 
statutes under which the parties 
execute nonbinding memoranda. 

Hawaii and Pennsylvania took 
a bold step in mid-1970 by grant- 
ing a limited right to strike to 
organized public employees. The 
statute in both states establishes 
a public employment relations 
board to rule on compliance with 
the limiting provisions. The strike 
right is withheld during pendency 
of collective bargaining proce- 
dures (i.e., mediation, fact-finding 
and arbitration in good faith) and 
where the threatened strike poses 
a “clear and present danger,” a 
matter to be determined by a court 
of equity. Hawaii requires a 
cooling-off period of 60 days, 
beginning when the fact-finding 
board makes its report public, and 
10 days notice of strike intent to 
the public employment board and 
the employer. Pennsylvania pro- 
hibits strikes by guards at prisons 
or mental hospitals and 
employees “necessary to the func- 
tioning of the courts’ —in addition 
to those involved in health, safety 
and public welfare. The emphasis 
placed on the role of the state 
boards and on the courts in these 
statutes almost compels some- 
thing less than a completely posi- 
tive evaluation of the legislation, 
while recognizing that it is cer- 
tainly enlightened. 


Potential Solutions 


Since the Nixon Order gives 
implied blessing to fact-finding 
and arbitration, and also makes 
available the assistance of federal 
mediation and conciliation, it is 
appropriate that these devices 
be considered as _ potential 
“solutions” to the problem. 
Because disputants in a public 
sector impasse are inclined to con- 
fuse facts with notions, desires, 


: 
4 
: 
Bike 
95 


YES: 


aims, goals and ideals, a good case 
is made for the effectiveness of 
fact-finding. The old caveat— 
“Don’t confuse me with facts, 
I’ve already made up my mind” 
—often governs in a dispute. 
The obvious purpose of the 
fact-finding board or panel is to 
state in cold extensional terms the 
factual issues and the factual con- 
text, shorn of emotional and sub- 
jective distortions. Conducted by 
an individual or by a board or 
panel of impartial, judicious- 
minded labor relations experts, 
the fact-finder(s) first must estab- 
lish acceptability to both parties. 
Opportunity is provided both 
sides to present their case. This 
may involve taking testimony of 
witnesses, submission of docu- 
ments and statistics, argument 
(oral and by brief) and rebuttal. 
The fact-finders may employ their 
own resources in research and 
may adduce testimony from wit- 


nesses they themselves may 
summon. Having thus sifted out 
the facts, the fact-finder attempts 
to “sell” them to the parties, fre- 
quently inducing disputants to 
agree on a solution. If this does 
not happen, the fact-finders make 
their findings public and thus 
attempt to bring public opinion 
and pressures to bear. 

Critics of the fact-finding 
device deplore the lack of force 
behind the findings. They speak 
of “compelling” the “voluntary” 
acceptance of the findings. This 
criticism has led to modification 
of the process, calling iri some 
cases for “mere” fact-finding and 
in other cases to “binding’’ fact- 
finding. Some labor experts con- 
tend that the mere statement of 
existing facts with no compulsions 
involved is an exercise in futility 
depending for its success on pres- 
sures from without. On the other 
hand, these same experts favor 
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Much of the dissatisfaction arising in public sector negotiation involves the inability 


fact-finding which compels 
acceptance by the disputants of 
the factual conclusions reached. 
Organized employee groups, 
however, are basically opposed as 
a matter of principle to abandon- 
ing the “‘raw” negotiating process 
in favor of yielding control of a 
dispute to a third party. 

Whether the dispute is over 
contract interpretation or deals 
with an “interest” of the union 
(i.e., the making of a contract), 
arbitration as a problem-solving 
tool must be binding to be 
effective. However, the public 
“employer” cannot be required to 
yield power which is beyond his 
legal authority. Hence, arbitration 
is frustrated and the arbitrator’s 
award becomes only advisory. 
The arbitration process could (and 
should) be buttressed by repeal- 
ing proscriptions where they 
exist and enacting statutes en- 
abling acceptance of arbitration 
decisions in unresolved disputes. 

As a practical measure, arbitra- 
tion, like fact-finding, has been 
fractured into “binding” and 
“advisory” categories so that its 
good features still be 
employed in the public sector. 


Mediator’s Job Difficult 


By definition, mediation is the 
intervention of a neutral presence 
in a dispute in order to maintain 
lines of communication, frame the 
issues, and propose suggestions 
for agreement. Essentially, 
mediation does not impose agree- 
ment but nurtures settlement by 
the disagreeing parties them- 
selves. Since the “employer” in 
a public sector dispute is often 
nebulous and the union is operat- 
ing under a _ strike ban, the 
mediator has his work cut out for 
him. Some of the questions that 
assail him are who in the govern- 
ment can make the “final’’ deci- 
sion on disputed issues and what 
effect is the inability to strike hav- 
ing on the course of the negotia- 
tions? Certainly the development 
of special mediation techniques is 
needed in a situation where, after 
the parties are persuaded, the 
mediator must then hunt down 
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the true seat of authority. This 
may be a_ personal higher 
authority—the mayor, governor, 
or legislature—or an administra- 
tive higher authority, board or 
other governmental unit. And 
when all is said and done, media- 
tion has no power to compel, but 
can only achieve by logic and per- 
suasion. 

Much of the dissatisfaction aris- 
ing in public sector negotiation 
involves the inability to establish 
parity between the employer and 
the union on matters involving 
wage increases. It is argued, and 
with validity, that the public 
employer, more often than not, 
does not control the purse, that 
funds must be appropriated by 
higher authority or by legislation. 
This lack of parity between public 
and private negotiating brings 
about delay and frustration which 
in turn generates bargaining heat. 
The problem, of course, is some- 
what diminished when the collec- 
tive bargaining is concerned with 
nonbudgetary matters such as 
hours and other conditions of 
employment. 

In light of the peculiar circum- 
stances surrounding public sector 
negotiations, a procedural route 
which would at least alleviate the 
frustration seems in order. At the 
wage talk stage, a decision-maker 
should be brought into the pic- 
ture. This could be either a higher 
authority with power to provide 
the funds or a legislative rep- 
resentative or committee en- 
dowed with budgetary power. 
In other words, the union should 
be allowed to negotiate with the 
“real” employer or manager on a 
matter upon which the nominal 
employer is incapable of making 
a binding decision. 

If, for example, an intrastate 
public sector union is negotiating 
a contract renewal wherein a 
wage increase is among other 
demands, the public manager and 
the union should be allowed to 
request the seating at the bargain- 
ing table of a legislative represen- 
tative upon whom spending 
power has been conferred. If such 
advance power cannot be con- 
ferred, then the representative 
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should be in a position to exert 
significant influence on budget- 
ary matters, so as to virtually 
assure the participants that funds 
will be appropriated upon his 
recommendation. 

A grass-roots solution of the 
complex problem would be either 
to repeal the strike power in the 
private sector or to grant that 
power in the public sector. Either 
of these would end the discrimi- 
nation which is the core of the 
controversy. However, depriving 
private-sector unions of their right 
to strike is obviously bold and 
impractical. Such a move, even if 
it were to succeed, would only 
create new and more formidable 
problems. The second alternative 
holds more promise, especially if 
acceptable provisions guarantee- 
ing the maintenance of essential 
public services could be woven 
into the fabric. 

Canada, for instance, is living 
with legislation giving civil ser- 
vants the rights to organize, bar- 
gain collectively, and strike. The 
strike power, however, is with- 
held from certain designated 
employees whose functions are or 
will be necessary to the safety and 
security of the public. On the sur- 
face, this would appear to dilute 
the strike power but for the fact 
that the “essential’’ employees 
are chosen bilaterally at one stage 
of the bargaining route. At this 
point, the public employer is 
required to provide the union 
with a list of employees whom he 
deems essential. The list then 


to establish parity between employer and union on wage increases 


becomes a matter for negotiation 
and, if agreement fails, the matter 
of designation is referred to the 
Public Service Staff Relations 
Board which makes final deter- 
mination. These designated 
employees participate in all union 
activities except striking. Though 
the Canadian experience to date 
is limited, the facts are thata strike 
is permitted, the psychological 
barrier to no-strike bargaining is 
removed by the maintenance of 
truly needed services, and the 
parties are allowed to know in 
advance the power of the strike 
punch. Selection of the essential 
employees at a prenegotiation 
stage also precludes emotional 
and position pressures. 

One of the potential weak- 
nesses of the Canadian plan is that 
the “essential” employees thus 
weeded out will feel rejected by 
the unions (or, inversely, those 
not deemed essential will feel 
they are being rejected by man- 
agement). A possible solution for 
this would be to allow those 
“separated” to be given the best 
available substitute to the right to 
strike, namely, coverage by bind- 
ing compulsory arbitration. 


Strike Power, Alternatives 


That equity and fairness require 
that public employees have the 
opportunity to strike is the view 
entertained by one faction of the 
20th Century Task Force, which 
deliberated on the problem. 
These minority members take the 
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YES: Grant the right to strike on a functional basis 


position that the strike power 
should be given when the govern- 
ment authority with decision- 
making power refuses to accept 
the recommendations for settling 
a dispute that have been arrived 
at by the fact-finders. This faction 
also would exclude police and 
firemen and would subject the 
matter to a court finding as to 
health and safety peril. The Task 
Force Report emphasizes that 
there is no internal dissent on pro- 
hibiting strikes by law while “a 
legal process is under way to 
determine the question of union 
recognition or while the parties 
are negotiating, in mediation, or 
before a fact-finding body.” 

Though the Task Force agrees 
unanimously that strike alterna- 
tives should be established and 
available in all agencies and 
levels of government, the division 
of opinion is over whether a legal 
bar against striking should apply 
to all public employees in all cir- 
cumstances. 

Support in some quarters for a 
“limited right to strike” is recog- 
nized in the 1970 report of the 
Advisory Commission on Inter- 


governmental Relations. The 
commission’s recommendations, 
however, support outright prohi- 
bition of public employee strikes, 
pointing out that in the private 
sector strike a counter weapon, 
the lockout, is available and that 
such a balancing device is not 
accessible to the public employer. 
To condone strikes, the report 
holds, is to sanction putting the 
government employer, who lacks 
the weapons of his private coun- 
terpart, at the mercy of his 
organized workers. 

A more sensible approach to 
ultimate solution of the multi- 
sided problem would be to grant 
the right to strike on a functional 
basis. This is the scientific 
approach to problem solving—no 
blanket prohibition, no absolutes, 
but rather a study of the exten- 
sional consequences likely to 
result from granting the right to 
strike to specific strata of 
employees. This would permit 
taking into account such things as 
public safety, general welfare and 
essentially vis-a-vis a particular 
class of public employees. When, 
for instance, Canada’s postal 


workers exercised their right to 
strike, the welfare of the public 
was only minimally affected. 
True, citizens did not get their 
allotment of junk mail (including 
bills), but a skeleton force of non- 
striking employees managed to 
deliver important missives. 

A functional approach might 
result in a granting of the strike 
privilege to clerks, maintenance 
workers, or even bus drivers and 
in grantinga strike substitute (e.g., 
binding arbitration) to policemen, 
firemen public hospital 
employees. The functional study 
should include the extent to 
which denial of the right to strike 
is based on fears, on unwarranted 
apprehension regarding what 
might happen, on irrelevancies 
and_ fantasies. Certainly at- 
tempted political and outmoded 
doctrinal solutions by both public 
union and public worker can be 
expected to provoke stalemates 
and impasses so long as the right 
to bargain is eroded by lack of 
unanimity—and so long as the 
right to strike is withheld arbi- 
trarily. O 


NO: Guidelines to promote bargaining will 
eventually result in public sector strikes 


(continued from page 93) 
private and public sector and have 
skillfully limited the type of legal 
questions so as to control the 
results. 

A review of the Supreme Court 
decisions which culminated in 
the order establishing the com- 
mission for promulgation of 
guidelines shows the manner in 
which the court reached the result 
in its November order. 

In 1969 in Dade County Class- 
room Teachers Association, Inc. 
v. Ryan, 225 So.2d 903, the court 
held that “public employees have 
the same rights of collective bar- 
gaining as are granted private 
employees.” The court relied on 
Article I, Section 6 of the Florida 
Constitution for this proposition 


and as a result, issued a mandate 
to the legislature in 1972 to fash- 
ion guidelines. The court further 
stated that inaction by the legisla- 
ture would leave the court “no 
choice but to fashion such 
guidelines by judicial decree.” 

Because of legislative inaction, 
the court in its November, 1973 
order found that the legislature 
had not in fact acted and there- 
upon created the guidelines com- 
mission. 

It seems inconsistent that the 
court’s decision in Ryan would 
have “put off’ determination of 
constitutional questions for the 
legislature to determine at a later 
date if they were for the court to 
resolve. Thus Ryan suggests that 
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the court had misgivings as to its 
power to promulgate guidelines 
and was uncertain as to: 

(i) Whether the provision in 
Article I, Section 6 of the Con- 
stitution confers the power on 
both the legislature and the court 
to fashion constitutional guide- 
lines. 

(ii) Whether assuming’ the 
power exists, the court should 
exercise it. 


The Implications 


The question of the existence 
of the power will probably be 
resolved after guidelines are pro- 
mulgated and the court acts by 
means of further decisions. The 
implications will be of great 
import not only for labor- 
management relations law but for 
many other areas of the law. 

For if the commission which 
drafts guidelines and the justices 
on the court as it is presently con- 
stituted are in favor of collective 
bargaining and want to encourage 
unionization, the guidelines may 
be written in a manner which 
favors public sector unions. The 
only way in which the guidelines 
arguably could control any sub- 
sequent disputes would be if they 
are adopted by the court as a 
proper interpretation of the con- 
stitutional provisions. 

This means the court will be 
exposed to the need to review 
labor policies and will have to 
respond to the public pressure 
which will be created in the event 
of strikes. As Professor Harum 
notes, no system which has ever 
been established to enable 
unionization of a public sector has 
successfully prevented strikes. 
This is confirmed by virtually all 
labor-management experience. 

Unions, public sector or private, 
are businesses primarily respon- 
sive to their membership, their 
“customers.” If they cannot serve 
their membership, which primar- 
ily means producing _ better 
benefits, they cannot justify their 
existence. As a result, regardless 
of strike prohibitions for public 
employees, public sector unions 
where their membership has 
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refused to accept wages set by 
government have been respon- 
sive to their membership. That 
has meant that ata point after pub- 
lic sector unions have obtained 
the right to organize and have suf- 
ficiently organized they have sanc- 
tioned the strike which is the 
basis for their power. Since public 
sector unions sell the product of 
controlling labor, which is based 
on their ability to withhold labor 
by strikes, past experience shows 
that guidelines to promote bar- 
gaining will eventually result in 
public sector strikes.5 Should the 
Supreme Court assume the posi- 
tion of determining the guidelines 
for bargaining in the public sector, 
the problems regarding such 
guidelines, their evolution and 
the eventual issue of how to stop 
strikes will be brought to the court 
in cases and in elections. This 
could transform the court into a 
legislative body for labor- 
management policy and also 
transform the election of justices 
to the Supreme Court into a 
means of determining labor- 
management policies as much as 
the qualifications of jurists. That 
the constitution prohibits public 
employee strikes will be no more 
of a deterrent to such strikes in 
Florida than similar deterrents 
have been elsewhere 

The use of a commission to 
make recommendations will not 
alter the court’s problem for: 

1. If the commission has the 
power to act by virtue of court 
appointment or court adoption of 
guidelines, the nature of 
guidelines used will still depend 
upon the court. 

2. The use of the commission 
insofar as its guidelines are 
strictly followed will merely con- 
firm that the court is engaged in 
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a legislative process. It is obvious 
that the individuals appointed are 
not acting as _ constitutional 
scholars but rather “knowl- 
edgeable persons concerning the 
nature of such guidelines” as the 
court has determined should be 
implemented under Section 6, 
Article I of the constitution. 

The commission is not meeting 
on an ad hoc basis to resolve the 
particular dispute before the court 
but to set guidelines which will 
be used in the future. To have 
effect the guidelines must be 
given a constitutional imprimatur 
by the court. Otherwise, in future 
labor-management disputes the 
guidelines will have no binding 
effect. 

Thus questions will have to be 
presented to the Supreme Court 
as to how certain facts vary or do 
not vary the guidelines and the 
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court will have become enmeshed 
in an escalating legislative func- 
tion. 

In addition, the question of con- 
stitutionality arising from the 
court’s “legislation” will surely 
be raised. Where will this issue 
be tested? In the legislature? 
Assuming for the purpose of argu- 
ment that the U.S. constitutional 
guarantee of due process of law 
would not be interpreted by the 
U.S. Supreme Court to permit that 
Court to review the power of the 
Florida Supreme Court to set 
guidelines as well as any 
guidelines which may be set by 
the Supreme Court of Florida, it 
still is difficult to determine what 
prompted the court to assume this 
unique role. 

As noted above, prior to Ryan 
Florida had been regarded as rep- 
resentative of the conservative 
position with respect to rights of 
unions in the public sector.? That 
the Supreme Court has now taken 
a reverse position is illustrated by 
the 1963 decision of the Third 
District Court of Appeal in Dade 
County v. Amalgamated Associa- 
tion of Street, Electrical Railway 
and Motor Coach Employees of 
America, 157 So. 2d 176, 182 
(1963), which in part noted: 


“The courts have said that as a general 
rule collective bargaining has no place in 
government service. The employer is the 
whole people. This is a government of law, 
not men. For the courts to hold other- 
wise . . . would be to sanction control of 
governmental functions not by laws but 
by men. Such policy, if followed to its logi- 
cal conclusion, would inevitably lead to 


Recently courts have held in a 
few jurisdictions that “public 
employers, in the absence of 
legislation have the discretionary 
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NO: Is the court taking the legislature ‘off the hook’ by determining that this is a 


authority to grant exclusive recog- 
nition to an employee organiza- 
tion that represents a majority of 
the employees in the unit and that 
any resulting collective bargain- 
ing agreement is applicable to 
all employees in the unit.”® 
However, such grants of recogni- 
tion were discretionary and 
involved actions within the power 
of the public employers in the first 
place. The majority of jurisdic- 
tions have established rights of 
public employees by legislation 
or executive order.?® 


Report In March 


The validity of the unique 
approach of the Supreme Court 
will be determined after the com- 
mission returns its report due on 
or before March 4, 1974. 

Since the court committed itself 
to a specific direction in Ryan, it 
is worthwhile to analyze Ryan 
carefully to determine what the 
results may be. 

Ryan involved an action by two 
individuals, the Dade County 
Education Association and Local 
1875 of the American Federation 
of Teachers against the Dade 
County Board of Public Instruc- 
tion (“School Board’) and the 
Dade County Classroom 
Teachers Association, an inter- 
venor. The plaintiffs sought to 
prevent the school board from bar- 
gaining with and granting 
privileges inter alia to unions rep- 
resenting 30 percent or more of 
the teachers in the Dade County 
school system and to prevent 
granting certain privileges to 
unions representing a majority of 
teachers employed by the school 
board. Ryan, supra 904-905. 

The court in Ryan interpreted 
Section 6 of Article I of the Florida 
Constitution as amended 1968, 
which provides: 

Right to work—The right of persons to 
work shall not be denied or abridged on 
account of membership or nonmember- 
ship in any labor union or labor 
organization. The right of employees, by 
and through a labor organization, to 
bargain collectively shall not be denied 


or abridged. Public employees shall not 
have the right to strike. 


The court in Ryan, supra at 905, 
held that: 


. with the exception of the right to 
strike, public employees have the same 
rights of collective bargaining as are 
granted to private employees by Section 


The validity of interpretation by 
the Supreme Court that Section 
6 of the constitution required that 
the same rights given private 
employees had to be available to 
public employees was debat- 
able." 

Ryan is unique because there 
is almost no Florida legislation 
affecting private sector em- 
ployees; applicable legislation 
is national in scope. Unlike New 
York and some other industrial 
states, Florida has no state labor 
relations law with a state agency 
to enforce it. 

The court could have found that 
the specific statutory rights given 
private employees were granted 
by legislation and that therefore 
public employees would have to 
have similar legislation in order 
to enjoy similar rights or would 
not have them. Or the court could 
have even concluded that the con- 
stitutional provision would have 
the effect of protecting employees 
in the public sector against legis- 
lation attempting to take away 
their right to organize and bar- 
gain. 

In Ryan, nevertheless, the court 
concluded that employees in the 
public sector had the same rights 
as employees in the private sector 
and that legislation similar to that 
covering private employees 
therefore had to be enacted for 
public employees. Ryan is also 
unique in that it concluded prior 
legislation covering public 
employees set “‘the standards and 
guidelines for said Section 6.” 
Ryan, supra at 906. Thus prior 
legislation of rather vague origin 
was used to justify the court's 
interpretation of the effect of the 
new constitutional amendment 
which required further legis- 
lation. The court warned the legis- 
lature that it must act: 

In the sensitive area of labor relations 
between public employees and public 
employer, it is requisite that the legisla- 
ture enact appropriate legislation setting 
out standards and guidelines and other- 


wise regulate the subject within the limits 
of said Section 6. 
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The court in the warning 
emphasized the need for legisla- 
tion covering public employees, 
omitted employees in the private 
sector and thus overlooked the 
following problems: 

1. The rights public employees 
were to obtain from the legislature 
were to be similar to those which 
private employees had. 

2. The rights which private 
employees had were by virtue of 
legislation. 

3. The legislation which af- 
fected private employees did 
not set forth any guidelines as to 
bargaining any more than the 
legislation relating to public 
employees. 

4. The only legislation giving 
private sector employees any 
guidelines and standards is pur- 
suant to the federal labor law.” 


Problems Created 


Thus the concept of equal pro- 
tection or equal rights can create 
the following problems: 

1. A correlative right may be 
available to a government entity 
(as an employer) to allow it to 
claim upon passage of public 
employee legislation that since 
private employers did not have 
the same duties as_ public 
employers, such extra duties were 
denial of equal protection insofar 
as they imposed additional obliga- 
tions. 

2. A private employer can 
argue that limitations (other than 
the prohibition against strikes) on 
public employee rights should 
apply to private employees. 

Ryan might have been limited 
to mean that public employees 
have the right to bargain collec- 
tively and enter into negotiations 
and agreements legally with pub- 
lic employee unions if they chose 
to do so. 

But in Dade County Classroom 
Teachers Association v. the Legis- 
lature, 269 So. 2d 684 (Sup. Ct. 
Fla. 1972), it became obvious that 
Ryan was nota warning but rather 
a mandate. In refusing to grant a 
writ to require the legislature to 
fashion guidelines the court noted 
legislative attempts to promulgate 
guidelines and concluded: 
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constitutional problem to be resolved by technical guidelines? 


The legislature, having thus entered the 
field, we have confidence that within a 
reasonable time it will extend its time and 
study into this field and, therefore, judicial 
implementation of the rights in question 
would be premature at this time. If not, 
this court will, in an appropriate case, have 
no choice but to fashion such guidelines 
by judicial decree in such manner as may 
seem to the court best adapted to meet 
the requirements of the constitution, and 
comply with our responsibility. At 688. 


Public Employee Unions 


The ultimate problem with the 
court’s entry into the field of labor 
relations in the public sector is 
that assuming arguendo the law 
justified promulgation of guide- 
lines, the court has committed 
itself to a very confusing area 
from which it will sooner or later 
want to retreat. Systems which 
have established machinery to 
enable public employee union- 
ization have not worked. 

When New York encouraged 
unionization by passage of the 
Taylor Law, there was an increase 
in organized state employees from 
340,000 to 700,000 in the first 14 
The Taylor Law 
intended to create a responsible 
means of dealing with employees 
in the public sector and to 
eliminate the necessity of strikes 
which could bring government 
operations to a standstill.!4 

It is a tribute to the political 
astuteness of the Governor and the 
entire New York State Legislature 
that the new law which was at the 
time heralded as a tremendous 
reform in government and in 
enlightened labor-management 
relations did not bear any of their 
names. The Taylor Law bears the 
name of the eminent labor- 
management scholar who headed 
the panel which made the recom- 
mendations which were eventu- 
ally codified. 

The Taylor Law worked as long 
as the unions were satisfied with 


it but once that point was passed 
the law has been no more success- 
ful in solving problems than past 
legislation.'5 

This raises the real difficulty 
which the Florida Supreme Court 
will encounter by issuance of 
guidelines. Apart from its pro- 
cedural problems there are 
legitimate questions as to the type 
of power which public sector 
unions should be given. The his- 
tory of organized labor shows that 
unions are less than the most 
democratic institutions in our 
society.!® At a time when it would 
be best to continue the efforts to 
move government towards full 
disclosure the establishment of 
public sector unions as a function- 
ing part of government operation 
removes a large area of govern- 
ment operation out of the 
sunshine and into the darkness.!7 

It may be that the Supreme 
Court anticipates that prior to the 
report of its commission and the 
need to issue any guidelines, the 
legislature will take action which 
will eliminate the necessity of 
court guidelines. 

While such a result would be 
an effective means of eliminating 
the problems discussed above, it 
is unlikely. The legislature has 
refused to act to date and there 
is every reason to believe that the 
legislature would just as soon 
have the court take on the respon- 
sibility it has postponed exercis- 
ing for: 

1. The legislature has in fact 
considered a number of bills over 
the past few years. It is an indica- 
tion of the controversial nature of 
the labor-management field and 
the questions presented that no 
legislation has been produced. 

2. The court has placed itself 
in the position of taking the legis- 
lature “offthe hook” by determin- 
ing that this is a constitutional 
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NO: Ultimately the legislature must recognize that it has a role in dealing with the 


problem which can be resolved 
by technical guidelines. 


The result while fascinating 
from an academic point of view 
is less than satisfactory. As long 
as Professor Harum and others ask 
whether public unions are 
second-class citizens, no one will 
be asking the real question which 
is what are the best means for pro- 
tecting employees’ rights in the 
public sector and at the same time 
insuring that government can 
operate effectively. 


Ultimately the legislature, as 
legislatures elsewhere, must rec- 
ognize that they have a role in 
dealing with the problems of pub- 
lic employees. As noted, legisla- 
tion which has placed public 
employees’ protection in the 
hands of unions has not avoided 
cessation of government services 
due to strikes. If the Supreme 
Court of Florida assumes the 
responsibility which the legisla- 
ture has refused to accept and pro- 
mulgates guidelines the normal 
problems will eventually be com- 
pounded. Even Professor Harum 
concedes that given the establish- 
ment of public sector unions, 
strikes not only occur but in his 
view become necessary to remove 
the ultimate discrimination. Thus 
the equal protection concept is 
inconsistent with the very lan- 
guage of Section 6 of the amend- 
ment used as a basis for the court’s 
action. 

It would be best if the court con- 
fined its guidelines and sub- 
sequent decisions to granting 
public employees protection 
against discrimination due_ to 
organizational and_ collective 
activities and refused to proceed 
further, thereby defining the role 
which the legislature must play 
in this matter. 


And if the legislature does act, 
it would be well for it to approach 
the problem by means which 
avoid the difficulties encountered 
by other state legislatures which 
have attempted to improve public 
employees’ conditions by the sim- 
plistic solution of designating 
public sector unions as the rep- 
resentatives of public employees. 
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The legislature should recognize 
that: 


1. If public employees are 
satisfied, it is not necessary to 
solve their problems by the inter- 
jection of nongovernmental 
entities such as public sector 
unions which are not responsible 
to the government or the public 
but rather to the members who 
pay dues. 


2. Asystem which provides tor 
grievances regarding employees’ 
rights and even their wages can 
be developed by a governmental 
agency and if the real concern is 
for public employees rather than 
public sector unions the establish- 
ment of such unions is unneces- 
sary. 


Certainly the choice of follow- 
ing the mandate of a govern- 
mental agency which protects 
employees’ rights by binding 
rulings and even if necessary sets 
wages after careful review would 
be superior to the process of set- 
tling such disputes by establish- 
ing public sector unions and giv- 
ing them the right to strike or 
cause cessation df governmental 
operations. 

There is no question but that 
the problems which have been 
presented to the Supreme Court 
and to the Florida Legislature are 
very complicated. Nevertheless, 
the failure of the legislature to act 
in the past and the attempt of the 
Supreme Court to assume the 
legislature’s role are not the 
proper solution; no matter how 
simple and neat it may appear to 
be at the present time. The legis- 
lature and the court would do well 
to heed the advice of H. L. 
Mencken, who might have been 
contemplating the present prob- 
lem when he noted that “for every 
human problem there is a solution 
which is simple, neat and wrong.” 
It is to be hoped that what appears 
now to be a simple and wrong so- 
lution will be rejected in favor of 
one which is correct and for the 
best interest of the public 
employees, the government and 
the public. O 


FOOTNOTES 


Report of the Committee on State 
Labor Law and Public Employee Bar- 
gaining, 1973 Committee Reports, Com- 
mittee Reports, Volume II, 285 (Section 
of Labor Relations Law, ABA), hereafter 
cited as “ABA Report.” 


2In City of Miami Springs, etc., et al. 
v. State ex rel Fraternal Order of Police 
Circle Lodge No. 11, Case No. 43,454 and 
Int'l Brotherhood of Painters and Allied 
Trades, Local 1010, AFL-CIO v. The 
School Board of Broward County, 
Florida, etc., et al., Case No. 44,300, the 
commission to establish guidelines was 
appointed by entry of an Order Appointing 
Supreme Court Public Employees’ Rights 
Commission. 

3Upon passage of Congressional legisla- 
tion in the 1930's with the political 
assistance of President Roosevelt, John L. 
Lewis sent dozens of organizers into every 
coal field with instructions to state: “The 
President wants you to join the union.” 
Alinsky, John L. Lewis, 71 (1949). See also 
Schlesinger, The Age of Roosevelt, The 
Coming of the New Deal, 136-140 (1958) 
(noting that employees were told it was 
“unpatriotic to refuse to unionize” and that 
“the United States Government had said 
LABOR MUST ORGANIZE.” 

4In addition to Professor Harum’s 
article, see e.g. Ferretti, “Firemen Set 
Strike Today Despite Warning By Court,” 
N.Y. Times, Nov. 6, 1973, p. 1, col. 6; Perl- 
mutter, “Proposal on Fire Contract Given 
to City and Union,” N.Y. Times, Nov. 12, 
1973, p. 35 m, col. 1 (noting that: “In stag- 
ing the first strike in the 108-year history 
of the Fire Department - a move that left 
the City with virtually no fire protec- 
tion — the firemen violated the state Taylor 
Law which forbids walkouts and work 
stoppages by public employees.”) 

STbid. 

hid. 

7ABA Report, at 285. 

bid. 

Id. at 285-286, citing, e.g., Gary 
Teachers Union Local 4 v. School City of 
Gary, 284 N.E.2d 108, (Ind.Ct.App. 1972); 
Chicago Division of Illinois Education 
Association v. Board of Education, 76 
Ill.App.2d 456, 222 N.E.2d 243 (1966): 
Cook County Police Association v. City of 
Harvey, 289 N.E.2d 226 (Ill.Ct.App. 1972); 
Mayor and City Council of Cumberland 
v. Municipal Employees, Local 812, 70 
LRRM 2650 (Md.Cir.Ct. 1969). Contra, 
Board of Education of Scottsdale High 
School District v. Scottsdale Education 
Association, 498 P.2d 578 (Ariz.Ct.App. 
1972); Board of Regents v. Packinghouse 
Food & Allied Workers, Local 1258, 175 
N.W.2d 110 (lowa 1970). 

10d. at 286. 

“The constitution had been amended 
in 1968 to prohibit public employees from 
having the right to strike. The new lan- 
guage used by the court to indicate that 
the public employees had the same rights 
as private employees amended the origi- 
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problems of public employees 


nal language in the constitution (as 
amended in 1943) which provided: “The 
right of persons to work shall not be denied 
or abridged on account of membership or 
nonmembership in any labor union or 
labor organization provided that this 
clause shall not be construed to deny or 
abridge the right of employees by and 
through local organizations or labor unions 
to bargain collectively with their 
employer.” 

The amendment in 1968, as noted 
above, stated: “The right of persons to 
work shall not be denied or abridged on 
account of membership or nonmember- 
ship in any union or labor organization. 
The right of employees by and through 
a labor organization to bargain collectively 
shall not be denied or abridged. Public 
employees shall not have the right to 
strike.” 

The amendment changed the “proviso” 
clause that stated: “provided that this 
clause shall not be construed to deny or 
abridge the right of employees by and 
through local organizations or labor unions 
to bargain collectively with their 
employer.” The main change in the 1968 
amendment was the insertion of the words 
“public employees shall not have the right 


to strike.” The new constitutional provi- 
sion amended the proviso by changing it 
into a separate sentence, prohibiting the 
right to bargain from being denied or 
abridged and eliminating the words “with 
theiremployer.” This signified to the court 
that the right to bargain could not be 
denied public employees working for the 
government as well as private employees. 
It might have been just as easy to interpret 
the term “employer” to meana private cor- 
poration or a governmental employer but 
this the Supreme Court did not do. As to 
the prohibition against public 
employee’s right to strike, the court chose 
to regard this as giving an affirmative right. 
Since the prohibition was only against the 
right to strike, the court apparently con- 
cluded that there was an affirmative grant 
to public employees of the right to bargain 
which although not stated in the amend- 
ment, could be placed there. 

12See CCH Labor Law Reports, State 
Laws, Vol. 1 “Florida” paragraph 41, 010 
noting, “State Labor Relations 
Act - Florida has no separate labor rela- 
tions act similar to the National Labor 
Relations Act.” For guidelines under the 
National Labor Relations Act see The 
Developing Labor Law (Morris 1971). 


13Raskin, “The Revolt of the Civil 
Servants,” Sat. Rev., Dec. 7, 1968, 
pp. 27,89. 

14See, e.g., Governor's Committee on 
Public Employee Relations Final Report, 
9 (State of New York, March 31, 1966). 

15See note 4 supra. 

16See e.g. Fleming, “Should the Florida 
Legislature Approve Unionization in the 
Public Sector?” 44 Fla.B.J., March 1970 
(at page 150-151). 

17See e.g. Bassett v. Bradock, 262 So.2d 
425 (Sup.Ct.Fla.1972) (Showing that the 
very process of dealing with public sector 
union requires removal of certain govern- 
ment actions from the “Government in the 
Sunshine Law,”) Fla. Stat., § 286.011. 


As in the case of all controversial issues 
discussed in the Journal, the editors 
welcome letters or articles in response 
or opposition for publication as space 
permits. Views expressed here are 
those of the authors and not necessarily 
of the editorial staff or of the officers 
or Board of Governors of The Florida 
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EPA Compilation 


The U.S. Environmental Protection 
Agency has published the first two 
chapters of a multi-volume legal refer- 
ence work entitled EPA Legal Com- 
pilation. 

The publishing of Legal Compila- 
tion provides in a single ready- 
reference work the legal authority by 
which EPA performs the statutory and 
regulatory functions which were 
transferred to the Agency from other 
federal departments by Reorganiza- 
tion Plan No. 3 of 1970. 

Legal Compilation is composed of 
seven chapters: General, Air, Water, 
Solid Waste, Pesticides, Radiation, 
and Noise. All of the chapters, except 
Solid Waste and Noise, are to be pub- 
lished in several volumes for ease in 
handling. The General chapter con- 
tains materials concerning EPA’s 
creation, organization and structure, 
as well as general legislation which 
overlaps several of the other 
categories. The remaining chapters 
concern only their subject areas. 

Each chapter is subdivided to 
include statutes and legislative his- 
tory, executive orders, citation to reg- 
ulations, guidelines and reports. 
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Currently available to the general 
public through the Superintendent of 
Documents, U.S. Government Print- 
ing Office, Washington, D.C. 20402, 
are the Solid Waste and Noise chap- 
ters. The remaining chapters will be 
published over the next six months. 

The work may be purchased from 
GPO in its entirety (Stock No. 5500- 
0065) or by chapter (Stock No. 5500- 
0065, plus GPO catalog number 
assigned to each specific chapter). 
The GPO catalog numbers for Solid 
Waste and Noise are EP 1.5/3:S04/VI 
and EP 1.5/3:N69/VI, respectively. 
Since the prices vary, GPO must be 
contacted for price of a particular 
volume. 


“A Book to Shock Public” 


Murder of a Little Girl, by Samuel 
Roen, Chateau Publishing, Inc., 
$8.95. 


Murder of a Little Girl, which was 
released on January 11, is the true 
story of the gruesome sexual murder 
ofa Florida child and the police man- 
hunt, arrest and trial that followed. 


On the morning of April 10, 1969, 
eight-year old Camellia Jo Hand left 
her home in Ocoee, Florida to walk 
to school. Her body was found two 
days later in a shallow grave near the 
school. It was one of the worst mur- 
ders in the state's history. 


The author, Samuel Roen, studied 
the events surrounding the murder for 
three and one-half years. Roen 
focuses on the process of law involv- 
ing the police work and a classic trial 
spotlighting Robert Eagan, the pros- 
ecutor, and two court appointed 
defense attorneys. The work also 
deals with the problems of defending 
the accused killer, Kenneth Ray 
Wright, whose social background 
clearly indicated a personality dis- 
turbance consistent with the type of 
homicide committed. 

The author hopes that the book will 
shock the public into a greater aware- 
ness of these “‘most horrible crimes.” 

“Murder of a Little Girl is a great 
treatise of the law,” wrote one 
reviewer, Carol S. Vance, president 
of the National Association of District 
Attorneys. “Everyone in America 
who believes in our system of justice 
should read this book.” 
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ATTORNEY GENERAL 


PuBLIC PROPERTY — AUTHORITY OF PUBLIC 
ISLAND AUTHORITY TO BAN SWIMMING ON 
OR ALONG SOVEREIGNTY LANDS AND 
WATERS — ARTICLE X, SEC. 11, STATE 
Const.; CH. 253, F.S.; CH. 29336, SPECIAL 
Acts 1953 


To: Jere Tolton, Representative, 6th Dis- 
trict 


The Okaloosa Island Authority is with- 
out authority to ban all swimming along 
the foreshore of the Gulf of Mexico coast- 
line of Santa Rosa Island, title to which 
is held by the State of Florida in trust for 
all the people under Article X, Section 11, 
State Constitution. November 26, 1973; 
073-430 


CONFLICT OF INTEREST— PURCHASE OF 
CiTYy-OWNED PROPERTY BY CITY 
COMMISSIONER — SEcs. 112.314 (1) and 
839.091, F.S. 


To: Frank L. Kunberger, City Attorney, 
City of Fort Meade 


The purchase and sale of city-owned 
property by and between the city commis- 
sion and one of its members is a “business 
transaction” within the purview and pro- 
hibition of Section 112.314 (1), Florida 
Statutes, and is also contrary to public 


policy. November 27, 1973; 073-439 


MUNICIPAL HOME RULE POWERS ACT— 
MUNICIPAL RETIREMENT PLANS— 
DEFINITION OF TERM “ANY RIGHTS” IN CH. 
73-129, Laws oF FLoripa; SEc. 166.021 
(4), F.S., 1973 


To: Jerry Melvin, Chairman, Retirement, 
Personnel and Claims, Florida House of 
Representatives 


A pension plan set out in a city charter 
isa “right” of amunicipal employee under 
Chapter 73-129, Laws of Florida. It, there- 
fore, cannot be changed by municipal ordi- 
nance without a referendum of the elec- 
torate, as to existing employees. It should 
be noted, however, that a voluntary pen- 
sion plan, since it confers a vested contrac- 
tual right, cannot be changed in any 
manner by either the legislature or 
municipality, as to existing employees. A 
municipality may, without a referendum, 
set up a different system for future 
employees which present employees 
could elect to join. November 21, 1973; 
073-427 
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POLLUTION — APPLICABILITY OF CHAPTER 
376, FLORIDA STATUTES, TO SUBSTANCES 
OTHER THAN ‘THOSE SPECIFICALLY 
Listep — SEcs. 27.02, 376.021 (6), 376.031 
(7), 376.031 (8), 376.041, 376.09, 376.12, 
376.16, 376.20, 376.21, F.S.; 33 U. S.C. 
Secs. 1321, 1321 (a) (14), 1321 (b) (2) (A); 
P.L. 92-500 


To: Lew Brantley, Senator, 8th District 


The term “pollutants” as used in Section 
376.031 (7), Florida Statutes, does not limit 
the application of the Act (Chapter 376) 
to oil, gasoline, pesticides, ammonia, chlo- 
rine or their derivatives or by-products. 
The term includes any elements or com- 
pounds which, when discharged in any 
quantity into state waters, present an 
imminent and substantial danger to the 
public health or welfare. November 26, 


1973; 073-432 


ELECTIONS— TESTIMONIAL AFFAIRS— 
SPONSORS OF TESTIMONIAL AFFAIRS 
REGISTERING AS “POLITICAL CoM- 
MITTEES —SEC. 99.193, F.S.; CH. 73- 
128, Secs. 1 (1), 7, 8, LAws oF FLORIDA 


To: Richard (Dick) Stone, Secretary of 


State 

1. An individual or group of persons 
organized to hold or sponsor a testimonial 
affair pursuant to Section 99.193, Florida 
Statutes, in the honor of a person who 
holds, or is or was a candidate for nomina- 
tion or election to, a political office is not 
a “political committee” as defined in Sec- 
tion 1 (2), Chapter 73-128, Laws of Florida, 
and is not required to register as a political 
committee with the Division of Elections 
pursuant to Section 3, Chapter 73-128, 
Laws of Florida. 

2. Neither Section 99.193, Florida 


Statutes, nor Chapter 73-128, Laws of 


Florida, prohibits the printing of tickets 
and invitations for a “testimonial affair” 
prior to the person so honored at such an 
affair qualifying as a candidate, as the 
sponsor of such an affair does not come 
within the purview of Chapter 73-128, 
supra, nor is a person’s “qualifying” for 
elective office a condition precedent to his 
designation as a “candidate” under Sec- 


tion 1 (1) (b) of Chapter 73-128, Laws of 


Florida. November 21, 1973; 073-425 


Cu. 40, F.S.—JuRors AND JuRY Lists; 
Sec. 40.07 (2)}—PERsSONS DISQUALIFIED BY 
OFFICIAL POSITION 


To: Bernard L. Garmire, Chief of Police, 
City of Miami 


Municipal law enforcement officers are 
not disqualified to be jurors under Section 
40.07 (2), Florida Statutes, and FBI agents 
are not considered to be United States offi- 
cials for purposes of Section 40.07 (2), 
supra. November 8, 1973; 073-413 


STATE ATTORNEYS AND PUBLIC 
DEFENDERS — AUTHORITY OF COUNTIES TO 
APPLY FOR FEDERAL FUNDS AND PROVIDE 
MATCHING CoUNTY FUNDS FoR LEAA’ 
Progects — Secs. 27.34 and 27.54, F.S. 


To: Reubin O’D. Askew, Governor 


Sections 27.34 and 27.54, Florida 
Statutes, do not prohibit a county from 
applying for, receiving and administering 
federal funds on behalf of the offices of 
state attorneys and public defenders; how- 
ever, pending legislative or judicial 
clarification, a county should not appro- 
priate its own funds to match federal funds 
to finance a program that is a part of the 
operation of a state attorney's or public 
defender’s office. November 7, 1973; 073- 
409 


ADULT RIGHTS LAW — DISTRIBUTION OF 
Estates — Cu. 73-21, LAws OF FLORIDA 


To: Roger H. Wilson, Representative, 60th 
District 


The Adult Rights Law has no effect on 
a document such as a will or life insurance 
policy which requires the beneficiary to 
be 21 years of age as a prerequisite for 
the final distribution of assets. 


The estate may be an intestate one 
where the law requires a representative 
or guardian to hold the property in trust 
for a minor beneficiary until he reaches 
the age of majority. Any assets given to 
a representative or guardian after July 1, 
1973, can be distributed to a person 18 
years of age or older. If distribution of 
assets was made to a representative or 
guardian on behalf of a minor beneficiary 
before July 1, 1973, a judicial determina- 
tion is necessary to determine whether the 
Adult Rights Law has any effect on such 
distribution. November 7, 1973; 073-410 
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ANTI-NEPOTISM—EMPLOYMENT OF WIFE 
OF PUBLIC OFFICIAL AS SECRETARY OF THE 
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PUBLIC OFFICIAL—UNFORESEEN EVENTS 
OR CIRCUMSTANCES—SEC. 116.111, F.S. 


To: Louise V. Isaacs, Clerk of Circuit 
Court, Martin County 


The temporary employment of a relative 
as a substitute employee during the time 
the regular employee is on vacation or sick 
leave is violative of the Anti-Nepotism Act, 
Section 116.111, Florida Statutes. Since 
such circumstances do not constitute 
natural disasters or similar unforeseen 
events, a relative so employed is  pro- 
hibited by statute from receiving compen- 
sation for services performed during such 
employment. November 28, 1973; 073-444 


DoMEsTIC RELATIONS — HUSBAND AND 
WIFE — MARRIAGE LICENSE TO BE ISSUED 


ONLY IN COUNTY OF LEGAL RESIDENCE OF 
WoMAN — SEC. 741.01, F.S., AS AMENDED 
BY CH. 73-334, LAWs OF FLORIDA 


To: Mark H. Richardson, Jr., 
Judge, Highlands County 

Marriage licenses issued under Section 
741.01, Florida Statutes, are required to 
be issued by the county court judge of the 
county wherein the woman resides. The 
residency required of the woman is equiv- 
alent to legal residence, i.e., that she lives 
and intends to remain permanently in the 
county. 


County 


Since the terms of Section 741.01, supra, 
are merely directory in nature, the issuance 
ot a marriage license in a county other than 
the county “wherein the woman resides” 
of itself would not invalidate the license 


or the marriage. No penalty is prescribed 
by law either for, or the issuance of, a 
license ina county other than that in which 
the woman is a legal resident. November 


13, 1973; 073-416 


MUNICIPAL HOME RULE POWERS 
AcT — FRANCHISE — LIMITATIONS IN 
CHARTER—CH. 73-129, LAwWs OF FLORIDA 


To: Marie Alice Crano, City Attorney, City 
of Frostproof 


Under Chapter 73-129, Laws of Florida, 
it is not necessary to hold a referendum 
of the electorate in order to change a provi- 
sion of the city charter relating to limita- 
tions on the period for which a public util- 
itv franchise may be granted. November 


28, 1973; 073-441 


President’s Note 


This is the first column con- 
tained in the Journal devoted to 
law students. We invite contribu- 
tions from any member of the Law 


Student Section of interest con- 
cerning Florida law students and 
the legal community. These need 
not be limited to the student 
experience only, but rather any 
subject relevant to the law. Please 
submit them to Editor—Law Stu- 
dent Section, The Florida Bar, 
Tallahassee, Florida 32304. 


Board Actions 


In January” the proposals 
approved by the Executive Coun- 
cil of the section at its November 
3 meeting in Gainesville were 
presented to the January meeting 
of the Board of Governors of The 
Florida Bar. These proposals 
included: an increase in dues 
from $2 to $3 a vear, the creation 
of a disbursement account in the 
amount of $200 for the funding of 
limited special projects, a change 
in name from Law Student Divi- 
sion to Law Student Section, and 
representation on the Executive 
Council of Cumberland Law 
School of Birmingham, Alabama. 
The Board of Governors approved 
all proposals except the latter, 
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which was tabled until the March 
Board meeting. 

The change in name to Law Stu- 
dent Section was requested to 
avoid further confusion with the 
American Bar Association Law 
Student Division. 


Convention 


The Law Student Section has 
scheduled its annual convention 
in conjunction with the Young 
Lawyers Second Annual Conven- 
tion to be held March 8-9, 1974, 
at the Host Airport Hotel, Tampa 
International Airport. The con- 
vention promises to be an exciting 
event open to. all section 
members, including a general 
practice seminar, three panels on 
environmental law, the press 
shield law specialization. 
Speakers of national prominence 
are featured, including U. S. 
Senator Howard Baker (R), Tenn., 
Fred P. Graham, CBS news cor- 
respondent, Joe Goulden, author 
of The Superlawyers, and Robert 
G. Dixon, U.S. Assistant Attorney 
General. More details concerning 
the convention will be made 
available in a separate mailing, or 
you may contact your local LSS 
rep. 

In conclusion, we are looking 
forward to an active semester as 
the events of each law school 
begin to take place. We have 


listed a tew of these below so that 
you can mark your calendars 
accordingly. If you have any addi- 
tional activities to add to our 
calendar, please let us know so 
we can pass along the information 
to all LSS members. 

The Executive Council of the 
Law Student Section was 
scheduled to meet January 26, 
1974, at the Davis Brothers Motor 
Lodge in Bartow. We will have 
a report to you on what took place 
in the next mailing. 


Jon R. SNow 
President, Law Student Section 
University of Miami Senior 


Law Student Section Calendar 


Feb. 19-21 —Justice Tom Clark 
will speak at Univ. of 
Florida 

March 8 —Executive Council of 
LSS Meeting, Host 
Airport Hotel, Tampa 
International Airport 

March8-9 —Young Lawyers Con- 
vention, Host Airport 
Hotel 

April —Supreme Court Justice 
Douglas will speak 
at University of 
Miami 

April 8-9—Justice William  Rehn- 
quist will speak at 
Univ. of Florida 

May 11 —Law Reunion at 
of Florida 


Univ. 
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C. C. In March, city issued “‘con- 
ditional use permit” to petitioner, who 
sought to build apartment houses, impos- 
ing conditions which had to be fulfilled 
before permit would be issued. In June 
petitioner tendered check for all necessary 
fees for requisite building permit, which 
city deposited in July, but thereafter 
refused to issue permit— Margulies v. 
City of North Miami, 39 Fla. Supp. 208, 
Circuit Court, Dade County, September 
19, 1973, File No. 73-15536. 

Alleging he had complied with all condi- 
tions, petitioner filed suit for declaratory 
and injunctive relief. 

Ruling that city was equitably estopped 
from denying permit to petitioner, court 
ordered city to issue permit. 


Evidence showed that petitioner had 
spent over $50,000 and obligated himself 
to spend over $600,000 for architect's, 
engineer's and surveyor’s fees and other 
expenses; he had right to expect that city 
would comply with its own regulations, 
procedures and representations. 

Court rejected city’s contentions that 
amendment to city’s charter in May alter- 


ing zoning regulations and imposition of 


building moratorium in August operated 
to make construction of apartment houses 
on petitioner's land no longer possible. 


C. C. Pavon died in county hospital 
week after he was injured in accident. He 
was insured under uninsured motorist pro- 
visions of policy issued by insurance com- 
pany. After his death company, without 
ascertaining whether county had filed 
claim of lien under Hospital Lien Law, 
offered to settle his widow’s claim for 
$2,000. — Dade County v. Pavon, 39 Fla. 
Supp. 204, Circuit Court, Dade County, 
September 27, 1973, File No. 71-3397. 

Stating that hospital bill had been paid, 
widow obtained order approving settle- 
ment of tort claim with no administration 
necessary in probate court, and company 
paid her $2,000. 

Claiming that its lien had been 
impaired, county sued widow and com- 
pany. Company filed cross-claim against 
widow and third party complaint against 
her attorney, contending that he should 
have satisfied lien from settlement pro- 
ceeds and should be held liable for her 


This digest of circuit court cases is 
printed at the request of many members 
of the Bar. The digests were prepared by 
Robert D. Ross, publisher of Florida 
Supplement, and have not been verified 
by the Journal. 
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representation that hospital bill had been 
paid. Widow was never served with 
process. 

After nonjury trial, court entered judg- 
ment for county against company for 
$2,971, based on impairment of lien, for 
$2,600, reasonable attorney's fee for 
county, and $249 costs. 

Court dismissed complaint and cross- 
claim against widow, without prejudice, 
and, ruling that her attorney was not liable 
for his client’s wrongdoing, dismissed 
third party complaint against him. 

With respect to company’s contention 
that it should not be held liable for more 
than $2,000, amount of settlement, court 
observed that to construe statute to limit 
hospital lienholder’s recovery to amount 
of settlement for fraction of bill would not 
only defeat statutory scheme but would 
allow parties subject to lien to reduce it 
at their sole discretion. Such result would 
violate statutory provision that “no release 
or Satisfaction of any claim 

shall be valid or effectual against 
such lien 


C.C. Having filed its petition for con- 
demnation, declaration of taking, sum- 
mons to show cause with copies of resolu- 
tions authorizing condemnation, etc., city 
applied to court for order of taking, attack- 
ing constitutionality of §§73.021, 73.031, 
74.031 and 74.041, F. S. Defendant land- 
owners objected to entry of order of tak- 
ing. — City of Lakeland v. Bunch, 39 Fla. 
Supp. 185, Circuit Court, Polk County, 
September 26, 1973, File No. 73-315 GC- 
G. 

Ruling that challenged statutes were 
unconstitutional because they denied 
defendants due process of law guaranteed 
by 14th amendment to Federal Constitu- 
tion and Art. 1, §9 of state constitution, 
court declared city’s resolutions promul- 
gated under statutes void; quashed decla- 
ration of taking, denied petition for con- 
demnation, and taxed costs against city, 
retaining jurisdiction to award defendants 
attorney’s fee. 

Under statutory provisions, defendants 
came into court with burden of proof 
shifted from petitioning condemnor to 
them. City’s position was already clothed 
with presumption of correctness, proper 
purpose and necessity of taking. If city’s 
decision to take defendants’ land was 
going to enter judicial arena with such pre- 
sumption, most careful protections must 
be applied to procedure which resulted 
in that decision. 

In contested administrative proceeding, 
defendants were entitled to know case 


against them, to present evidence in behalf 
of their point of view, to confront and ques- 
tion adverse witnesses, and to challenge 
applicability of any rule or policy to their 
case. Absent such procedural safeguards, 
there was real danger of erroneous 
administrative decision which, unsup- 
ported by evidence, would be arbitrary, 
and hence unconstitutional in elemental 
sense. 


C.C. Church, which owned its former 
house of worship but leased it to society 
for scientific and literary purposes, sought 
total exemption from ad valorem taxation. 
It admitted that as of first of tax year it 
no longer held services prem- 
ises—First Church of the Nazarene, 
Inc. v. Tax Assessor, 39 Fla. Supp. 195, 
Circuit Court, Dade County, October 19, 
1973, File No. 72-23223. 

Ruling that property was entitled to par- 
tial tax exemption but that church’s 
remainder interest was subject to taxation, 
court in summary final judgment valued 
remainder interest at $2,000; directed tax 
collector to recompute tax on that basis, 
allowing church standard 4% discount if 
it paid tax within 30 days from receipt of 
corrected bill. 


C. C. State obtained indictment of 
defendant for first degree murder from 
grand jury but failed to have court reporter 
present so that there was no transcript of 
testimony heard by grand jury. On defen- 
dant’s motion court dismissed indictment, 
observing that state without undue incon- 
venience could re-indict defendant.— 
State v. McArthur, 39 Fla. Supp. 189, 
Circuit Court, Okeechobee County, 
October 15, 1973, File No. 73-74-CG. 

In certain circumstances, when proper 
showing has been made, defendant has 
substantive right to obtain disclosure of 
testimony of witness, who testified before 
grand jury in order to lay foundation for 
impeachment of his testimony at trial, but 
this right has no meaning or practical 
application when no record has been made 
of testimony of witness before grand jury. 

Trial judge may order in camera inspec- 
tion of grand jury testimony prior to trial. 
Once defendant lays proper predicate 
judge should determine camera 
whether testimony in issue is favorable 
and material either to guilt or punishment 
of accused, and if he finds it is favorable 
and material it should be made available 
to accused. 
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A new concept in 
major medical coverage 


This plan has been developed especially 
for Members of The Florida Bar, their 
families and employees. It features several 
important advantages. First, it coordinates 
with your health insurance coverage by 
supplementing, not duplicating, other 
benefits. Its deductible is the greater of 
your other coverage or a minimum qualify- 
ing amount which you select. You choose 
the protection you want, to avoid needless 
overlap. And the reasonable but liberal cost 
schedules are geared to cost levels in your 
area and to today’s high cost of modern 
medical care. 


Eligibility and 
effective coverage 


All Members of The Florida Bar and their 
employees are eligible. During this special 
open enroliment period (November 1st 
through March 1st) Members and their 
employees under age 60 are eligible with- 
out regard to health. Coverage is effective 
on the first day of the month following 
approval of the application. 


New Members of The Florida Bar under 
age 60, who apply within 60 days of mem- 
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bership, are eligible in the manner 
described above. 


Members and their employees who do not 
enroll during the open enrollment period 
are eligible if they are under age 60 and 
physically insurable to the company. 
Coverage takes effect on the first day of 
the month following application approval. 


Any eligible Member or employee may 
insure his or her spouse and unmarried 
dependent children from birth to age 19 
(or to age 23 in the case of full-time stu- 
dents). New dependents are eligible within 
60 days after they join the family and must 
be reported to the company. 


Members not actively at work will become 
insured when they return to work on full- 
time status. Dependents who are hospital 
confined or disabled will become insured 
when the disability ceases. 


Coverage 


Your financial loss for medical care is 
covered beyond the deductible you select 
($500 or $1,000) or the amount paid by 
other insurance, whichever is greater. This 
plan pays for regular and customary 
charges up to specified limits as listed, with 
a maximum benefit of $37,500 per person, 
per illness or injury. 
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Benefits Pre-existing conditions 
The benefit period begins when the person Normally, pre-existing conditions are not 
covered incurs eligible medical expenses covered. But, if an illness was first mani- 
which equal the deductible stated in your fested before coverage becomes effective, 
certificate within a period of 90 consecutive benefits will be payable if the insured per- 
days; the benefit period will continue for son has not had medical treatment for such 
three years for any covered person under illness for a period of 12 consecutive 
age 70 or for 18 months on or after age months immediately before his effective 
70. If you are hospital confined at the end date of coverage. After an insured person 
of a benefit period, benefits will continue has been covered for 24 consecutive 
until the confinement ceases. After a months, benefits are payable for all 
benefit period expires, a new benefit period illnesses regardless of when they began. 
may begin for the same injury or illness 
if the deductible amount requirement is Exclusions 
again satisfied. 
within 265 days after a Benefit period des not exten 
begins for a covered person, he or another enmed forces: 
covered member of the family incurs eligi- of wer: 
ble expense for unrelated illness red normal pregnancy or 
for each person iS Whole blood: cosmetic surgery except as 
y , a result of injury or a congenital anomaly 

lf two or more covered members of the of a newborn child; eye refractions, eye 
same family are injured in the same acci- glasses and fittings; medical care furnished 
dent or contract the same communicable by federal, state or other governmental 
disease within 30 days, only one deductible plans or laws; dental care except as 
amount will be applied to the combined required for injury to sound natural teeth; 
expenses. any charges which would not result in unin- 
Should the insured person die, coverage von meme sm to the insured (except 
may continue on the spouse and other elig- 
ible dependents until death or remarriage ‘ ‘ 
of the spouse. Termination of coverage 
You may elect changes in the deductible, This coverage cannot be terminated by the 
subject to the company’s approval. company as long as the policy remains 

in force, unless the premium is not paid 

when due or the Member, employee or 

dependent ceases to be eligible. 
Semi-Annual Premiums 
$500 Deductible Under 40 40-49 50-59 60 & aver 
Member $27.00 $ 47.90 $ 97.80 $140.20 
Member & Spouse 65.00 100.60 187.90 269.00 
Member, Spouse & Children 86.70 124.30 211.50 283.10 
Member & Child 48.70 71.60 121.40 154.30 
$1,000 Deductible Under 40 40-49 50-59 60 & over 
Member $15.00 $30.00 $ 70.20 $106.20 
Member & Spouse 30.00 59.90 132.90 203.70 
Member, Spouse & Children 39.10 68.10 143.80 210.30 
Member & Child 24.10 39.10 81.10 112.80 
Premiums are based on age of entry and increase at attained age indicated. 
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Kind of Expense 


Specified Limit 


Hospital room & board 


$50.00 daily 


Other miscellaneous hospital expense and intensive care surcharges 


no specified limit 


Ambulance service locally to and from the hospital 


no specified limit 


Other eligible costs in or out of hospital: 
X-rays, laboratory tests, plasma and blood derivatives, cost of 
transfusing blood, artificial limbs or eyes, casts, splints, trusses, 
prosthetic appliances, braces, crutches, wheelchair rentals, 
oxygen, iron lung, prescription drugs and medications 


no specified limit 


Surgeon's, Anesthesiologist’s and assistant surgeon's fees 


specified by schedule 


Doctors & private nurses 


specified by schedule 


Visiting nurse service at home (up to two visits daily) 


no specified limit 


Convalescent home room and board following hospital confinement 


$25.00 daily for 60 days 


Physiotherapy 


no specified limit 


Complications of pregnancy, regular benefits 


deductible reduced 
to $250.00 


Mental illness, regular benefits when hospital confined plus 
physician’s fees per schedule 


$6,250.00 maximum for 
any one benefit period 
$12,500.00 maximum 
during policy lifetime 


Sample Surgical Medical Payment Schedule 


Assistant 
Surgeon 


Operating 
Surgeon 


Anesthe- 


siologist Total 


Abdomen —Appendectomy $ 656.25 $ 98.44 


$131.25 $ 885.94 


Breast — Radical Amputation 1125.00 168.75 


225.00 1518.75 


Chest — Lung Removal 1875.00 281.25 


450.00 2606.25 


Rectum — Hemorrhoidectomy 468.75 93.75 


(internal) 


112.50 675.00 


Varicose Veins — Stripping 656.25 98.44 
of Saphenous 


(long and short) 


187.50 942.19 


Total Maximum Benefits payable for any surgical procedure listed in the schedule: $2606.25 
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Physician’s Fees 


Radiotherapy 


Hospital visit $12.50 


Proven malignancy or tumors 


Office visit 18.75 


Brain (including pituitary) $1125.00 


First home visit 25.00 


Tumor or cancer of colon 750.00 


Follow-up home visit 18.75 


Special Medical Procedures 


LPN 


Reg. 
Private Nurse (per shift) Grad. 


Consultation with patient 
at request of patient’s 
attending physician (not 
requiring complete exami- 
nation) 


in-hospital $37.50 $18.75 


Non-hospital 


(1st 30 days) 37.50 18.75 


Non-hospital 


(after 30 days) 31.25 12.50 


Prolonged detention with 
patient in critical con- 
dition (per hour) 
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Apply now, during this 
open enrollment period. 


How to apply for coverage 


1. Complete, date and sign the enclosed 
application. 


2. If you have any questions, call Poe and 
Associates, Inc., collect. 


. Mail the application to: 
POE AND ASSOCIATES, INC. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 
Tampa, Florida 33601 
Telephone (813) 228-7361 


4. Send no payment. We will bill you. 


recommends this insurance plan 
to you. It has been developed with 
your insurance needs and your 
benefit in mind. 


POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 e Tampa, Fla. 33601 
Telephone (813) 228-7361 


Underwriters 


AMERICAN 
HEALTH ene LIFE 


INSURANCE COMPANY 
BarTimORe, MARY. AND 


THE FLORIDA BAR 
APPLICATION FOR GROUP MAJOR MEDICAL EXPENSE PROTECTION 


Full Name (Print) 


Date of Birth 


Address 


Month Day Year 


Number and Street 


City State Zip Code 


| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for such members of my 


family, if any, as are listed below: 
CHECK PLAN DESIRED: 0 $500 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child 
Name 


0 $1000 Deductible 


Date of birth 


If employee of Member, give employer's name 


| understand that the insurance for which application is made 
a 


A Supplemental Application furnished by me shall be considered 


Date Signature 


this Application 


Return to POE & ASSOCIATES, INC. — P. O. Box 1348 — Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 


Certificate Number State Code 


Review Date Effective Date 
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Equitable Cancellation of Notes Because of Mutual Mistake 


Plaintiffs, a corporation and 
three individuals, filed a com- 
plaint in circuit court seeking can- 
cellation of promissory notes 
issued by the corporation and 
endorsed by the three in- 
dividuals. The three individu- 
als were involved in a joint ven- 
ture in real estate with two others. 
The five joint venturers traded 
real estate for the stock in two cor- 
porations which they erroneously 


believed to have a net worth of 


$250,000. Two of the joint ven- 
turers did not want to participate 
in the new joint venture so the 
corporate stock was divided 
equally among the individual 
plaintiffs. The plaintiff cor- 
poration, of which they were 
officers, issued promissory notes 
worth $50,000 each to the other 
two parties in payment of their 
interests. The notes were 
endorsed by the three individual 
plaintiffs. 


The corporate financial health 
proved to be somewhat anemic. 
Nevertheless, the three indi- 
vidual plaintiffs attempted to 
make a go of it and paid the inter- 
est on the notes as it came due. 
Eventually, however, the corpora- 
tions failed and the plaintiffs 
brought their action requesting 
cancellation of the notes, based on 
mistake and lack of consideration. 
Defendants counterclaimed for 
the amounts due under the notes. 
The trial court denied cancellation 
and awarded judgments against 
plaintiffs on the notes, relying 
on Fannin v. Fritter, 127 Fla. 97, 
172 So. 691 (1937). The Fourth 
District Court of Appeal affirmed 
(267 So. 2d 118), and the Florida 
Supreme Court granted certiorari. 

The Supreme Court held that 
the rule of the Fannin case, arising 
out of a strictly legal action, did 
not apply in an equitable action 
where, as here, a proper ground 


Liability of Bank for Untimely Dishonor 


Plaintiff, an automobile dealer, 
was tendered a sight draft as pay- 
ment foran automobile. Plaintiff's 
employee, not being familiar with 
the document, called the defen- 


Robert P. Barnett wrote this col- 
umn on behalf of the Corporation, 
Banking Business Law 
Section, Sheldon Rosenberg, 
chairman. Mr. Barnett practices 
with the Miami firm of Salley, 
Barns, Pajon & Primm. A graduate 
of the University of Florida Law 
School, he was admitted to The 
Florida Bar in 1968. He has also 
written for The Florida Bar's Con- 
tinuing Legal Education publica- 
tions. 


VOL. 48, No. 2 FEBRUARY, 1974 


dant bank and was told that the 
draft would be honored. Title to 
the auto was transferred and the 
auto delivered. On March 30, the 
sight draft reached defendant 
bank and it was dishonored on 
April 9. Judgment was rendered 
for plaintiff and the bank 
appealed, arguing that under F.S. 
673.409(1) it was not liable on the 
draft because it had not accepted 
it. The District Court of Appeal, 
2nd District, disagreed and held 
that the bank was properly held 
liable for its negligence in failing 
to comply with F.S. 674.302, 
which requires prompt payment 
or return and dishonor. Peoples 
Bank In North Fort Myers v. Bob 
Lincoln, Inc., 283 So. 2d 400 (2d 
D.C.A. Fla., 1973). | 


for cancellation had been pleaded 
and proven. The court rejected 
the contention that there was lack 
of consideration but reversed and 
remanded, based on mutual mis- 
take of the parties as to the value 
of the stock for which the notes 
were issued. On remand, the trial 
court was directed to make a find- 
ing of the actual value of the stock 
at the time of its acquisition by 
the joint venturers and to enter 
judgment for the note holders for 
their pro rata portion of the actual 
value. Lake Killarney Apart- 
ments, Inc. v. Estate of John M. 
Thompson, 283 So. 2d 102 (Fla. 
1973). 
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TOPICS THE DAY 


Judicial Nominating Commission Invites 
Applicants for Supreme Court Vacancy 


With the announcement that 
Chief Justice Vassar B. Carlton 
would retire from the Supreme 
Court of Florida on February 28, 
the Supreme Court Judicial 
Nominating Commission began 
receiving applications from 
individuals desiring to recom- 
mend an attorney or judge for con- 
sideration. 

The vacancy will be filled by 
appointment of the Governor of 
one of three or more persons 
nominated by the commission. 
The appointment will be for a 
term ending on January 5, 1975 
(the first Tuesday after the first 
Monday in January of the year fol- 
lowing the next primary and 
general election). 

The Supreme Court Judicial 
Nominating Commission, con- 
stituted pursuant to Section 11 of 
Article V of the Florida Constitu- 
tion and Section 43.29 Florida 
Statutes, is composed of the fol- 
lowing members: 

E. Dixie Beggs, Chairman, 
P. O. Box 12950, Pensacola 
32576; Julian D. Clarkson, Vice 
Chairman, P. O. Box 280, Fort 
Myers 33902; Chester Bedell, 
1520 Barnett Bank Building, 
Jacksonville 32202; Robert P. 


Murray, P. O. Drawer B-W, Lake- 
land 33802; John M. McCarty, 
P. O. Box 4412; Mrs. William G. 
Crawford, 2700 Northeast 40th 
Street, Fort Lauderdale 33308; 
Mrs. Preston T. Garrett, 2911 Fair 
Oaks Avenue, Tampa 33611; and 
Dr. Richard V. Moore, President, 
Bethune Cookman _ College, 
Daytona Beach 32015. 

attorney or judge 
interested in seeking appoint- 
ment to this vacancy and any 
individual desiring to recommend 
an attorney or judge should 
promptly communicate with the 
chairman of the commission. A 
questionnaire form and details of 
the commission’s procedures may 
be obtained by communicating 
with the chairman. 

The commission is required to 
submit its nominees to the Gover- 
nor within 30 days from the 
occurrence of the vacancy unless 
the period is extended by the 
Governor. Deadline for com- 
pleted questionnaires to be filed 
is February 18. Publicity about 
this deadline was circulated by 
news media, local bar associations 
and others since publication 
schedules of the Journal did not 
allow advance notice. 


D’Alemberte Chairs 
ABA Election Reform 


The American Bar Association 
has created a special committee 
to study and recommend propos- 
als for improving the federal elec- 
tion process, ABA President 
Chesterfield Smith announced. 

The five-man group, Smith said, 
will explore such controversial 
subjects as the financing of 
national political campaigns, the 
constitutionality of placing limits 
on campaign spending and of dis- 
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closing the names of contributors, 
the method of nominating and 
electing the President and Vice 
President of the United States, 
and the effectiveness of the 25th 
amendment in providing for a suc- 
cessor to the vice presidency. 
Chairman of the Special Com- 
mittee on Election Reform is Tal- 
bot D’Alemberte, Miami attorney 
and former state legislator, who 
served as chairman of the legisla- 
ture’s Judiciary Committee and 
has been active in the state’s con- 
stitutional and judicial reform. 


Only Woman 
Research Aide 


Justice B. K. Roberts’ research 
assistant, Marguerite H. Davis, is 
the only woman presently 
employed as an aide at the Su- 
preme Court of Florida. She is 
also the longest-tenured among 
research aides there. 

Ms. Davis, who has served 
Justice Roberts for the past two 
and one-half years, graduated 
with honors from FSU Law 
School where she was a member 
of Phi Alpha Delta Legal Frater- 
nity and the Student Bar 
Association. She was numbered 
among the top ten scorers when 
she took the Florida bar examina- 
tion in 1971 and was chosen to 
give the valedictory address at the 
induction ceremony Tal- 
lahassee. 

Marguerite Davis received her 
B.A. degree in political science 
from the University of South 
Florida. She has also worked as 
a research aide for FSU law pro- 
fessors Knowlton and Davidow 
and for the Department of Com- 
merce on Workmen’s Compensa- 
tion Rules. 
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Georgieff Succeeds Bowen As Director of Criminal Law Division 


Assistant Attorney General 
George R. Georgieff was named 
director of the Division of Crimi- 
nal Law of the Department of 
Legal Affairs effective January 1. 

He succeeds Reeves Bowen 
who, at the age of 73, is retiring 
after 29 years with the Attorney 
General’s office. 

In making the appointment, 
Attorney General Robert L. She- 
vin said, “This assures us both of 
continuity and innovation in the 
Criminal Law Division. Bowen 
and Georgieff both are respected 
throughout this state and beyond 
for their knowledge and applica- 
tion of criminal law. They are fre- 
quently consulted by law enforce- 


FSU Law College 
Limits Enrollment 


Florida State University’s Col- 
lege of Law, just into its eighth 
year, turned away more than 2,300 
applicants for admission last Sep- 
tember. 

Associate Dean Pete Fannon 
said only 141 freshmen registered 
out of more than 2,500 applicants. 
Total College of Law enrollment 
this year is 525. 

Fannon said this year’s crop of 
students has a higher average 
grade point average (3.2) and aver- 
age score (635 out of a possible 
800) on the Law School Admis- 
sion Test. 

Women comprise almost 14 per 
cent of the total enrollment, up 
from less than 10 per cent a year 
ago. Black students (30) make up 
five per cent of the enrollment. 

Fannon said that because of 
enrollment size limitations, 
Florida State is able to select 
superior students. He said only 
two per cent of the entering 
freshmen leave for academic 
reasons. 

Most of the entering freshmen, 
94, came from Florida, and 52 had 
attended Florida State at the 
undergraduate level. The others 
came from 52 other under- 
graduate schools. 
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ment officers, prosecutors, and 
even judges on close cases of 
law.” 

Georgieff received his A.B. 
degree from Roosevelt College in 
Chicago, Illinois, and graduated 
from the University of Miami Law 
School in 1955. 


As an assistant attorney general 
in the Criminal Law Division for 
the past 18 years, Georgieff has 
handled several criminal cases 
which have received nationwide 
attention. He associated with the 
prosecution in the infamous Cop- 
polino murder trial. 


CAN YOU: 
Skillfully desensitize your witnesses? 


for him/her? 


sional happiness? 


Choice of dates and locations: 


March 30-31, 1974, New York City 
April 19-20, 1974, Clearwater, Florida 


Advance reservations required. 


Dr. Ellis or Miss Wolfe 

Institute for Rational Living 

45 East 65th Street 

New York, New York 10021 
212/LE-5-0822 


HOW CAN RATIONAL BEHAVIOR THERAPY 
HELP YOUR LAW PRACTICE? 


DR. ALBERT ELLIS’ 


Institute for Advanced Study 
of Rational Psychotherapy 
announces its 
1974-75 program 
for Lawyers, Judges 
and Court Connected Counselors 


Help a disturbed client focus on the actua/ legal problem? 
Prepare your client to accept a disadvantageous court result comfortably? 
Help an ambivalent client decide what to do without wasting your time or deciding 


Represent irrational, unpredictable clients without upsetting yourself? 

Maximize possibilities of rehabilitating acting-out clients? 

Use audio-visual equipment to prepare for trial? 

Use rational problem solving techniques for negotiations and for personal and profes- 


These and other skills will be presented in the Level | Weekend Workshop Training 
Program to be presented in New York City or Clearwater, Florida. 


One Workshop, $60 
Certification Program 
Available 


February 23-24, 1974, Clearwater, Florida 


STAFF: Albert Ellis, Ph. D.; Virginia Anne Church, J. D., Ph. D.; Maxie C. Maultsby, 
Jr., M. D.; Seymore Roth, LLB.; Alan Gessner, Ph. D. 


For information, write or call: 


Dr. Church 
Institute for Rational Living 
(Florida Branch) Inc. 
Clearwater, Florida 33516 
813/441-3825 
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NEWS 


Legal Counseling 
Institutes Planned 


Good legal counseling plays an 
increasingly important part in the 
success of the individual lawyer 
and in the public image of the Bar 
as a whole. Yet, no training pro- 
gram has existed at the profes- 
sional (graduate) level to train law- 
yers to use the new knowledge 
acquired by the behavioral sci- 
ences. 

In response to the mounting 
interest demonstrated at the past 
two ABA conventions following 
the Conciliation and Counseling 
Committee’s programs on legal 
counseling, that committee’s 
chairman, Virginia Anne Church, 


Ph.D., Florida Bar member, has 
persuaded rational-emotive psy- 
chologist, Albert Ellis, of the 
New York Institute for Advanced 
Study of Rational Psychotherapy, 
to develop a training program for 
lawyers, judges and others work- 
ing with their clients in court- 
related crisis situations. 

The program leads to certifica- 
tion in rational legal counseling 
(RLC). This training can be 
undertaken concurrent with the 
lawyers usual legal practice, 
mostly in his home area. The pro- 
gram involves home study, and a 
choice of dates and locations for 
two and four-day workshops. 

The first session is scheduled 
for February 23-24 in Clearwater, 


Local Government Section Sets 
Land Use Planning Conference 


The Local Government Section 
of The Florida Bar will present 
a conference on Land Use Plan- 
ning, Managementand Control on 
March 13 at the Tallahassee 
Hilton. All members of the Bar are 
invited. 

The conference will run from 
9 a.m. until 4:30 p.m. There will 
be a luncheon with a speaker yet 
to be announced on a related 
topic. 

Topics and speakers include 
“The Effect of State Land Use 
Planning on Municipal and 
County Home Rule” by Osee 
Fagan and Wilson Wright; “State 


Land Use Laws” by Bob Rhodes 
and Barry Lessinger; “Federal 
Laws Affecting Land Use” by Jim 
Brindell and Ken Hoffman. 

“The Proposed ELMS Local 
Government Comprehensive 
Planning Act of 1974” by Allan 
Milledge and Ernest Bartley, and 
a panel on “Current Legal Issues 
in the Land Use Field,” by 
George Foss, Stuart Simon, Dick 
Nelson and Dan O'Connell. 

Cochairmen for the conference 
are Richard E. Nelson, Sarasota, 
and Daniel W. O’Connell, Tal- 
“aa There is no registration 
ee. 


Lawyers May Learn About Multiple 
Injured Patient at UM Institute 


The multiple injured patient 
will be the point of emphasis at 
the Sixth Medical Institute for 
Attorneys March 6-9 at the 
Americana Hotel in Miami Beach. 
It is being conducted by the 
University of Miami Law Center 
and School of Medicine. 

University of Miami professors 
of medicine will serve as lecturers 
on subjects ranging from transpor- 
tation of the acutely injured 
patient, head, facial, oral, eye, vas- 
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cular, chest, skeletal, abdominal, 
back, spinal cord and soft tissue 
injuries to pathophysiology and 
management of shock and 
hemorrhage. 

Guest lecturer will be George 
Hyatt, M.D., chief of Orthopaedic 
Division, Georgetown University 
Hospital. He will discuss emer- 
gency care of the acutely injured 
patient. 

Advance registration may be 
made with the University of 
Miami Law Center. 


at the Institute for Rational Living 
(Florida Branch) Inc., and the next 
for April 20-21, Others will follow 
at three-month intervals in New 
York City or Florida. Assist- 
ing Dr. Ellis and Dr. Church in 
the program will be Seymore Roth 
of the New York City Bar; Alan 
Gessner, Ph.D., past president 
of the Florida Psychological 
Association; and Maxie C. 
Maultsby, Jr., M.D. of the Univer- 
sity of Kentucky School of 
Psychiatry. Judges and lawyers 
participating will be provided 
with reading lists and materials, 
counseling training individually 
and in groups. 

Dr. Maultsby and Dr. Church 
will also be available for presenta- 
tion of one or two-day psychotive- 
legal workshop programs for state 
bar assocations on the use of RBT 
techniques in handling disturbed 
clients in law offices and in prep- 
aration for trial. 

Further information is available 
from Institute for Rational Living, 


710 Magnolia Drive, Clearwater, 
Florida 33516. 


Enrollment Open for 
Major Medical Plan 


Florida Bar members, their 
employees and eligible family 
members are being offered a new 
major medical insurance plan 
without regard to previous medi- 
cal history by the administrators 
of The Florida Bar insurance 
plans. 

An “open enrollment” period 
which extends to Sunday, March 
3, 1974, allows enrollment with- 
out a requirement of medical 
information. 

The new plan, recently 
introduced to members of The 
Florida Bar as a part of the com- 
pletely redesigned insurance 
plans, offers up to $37,500 protec- 
tion for each insured for each acci- 
dent or each illness. 

Complete information regard- 
ing the plan is contained in the 
center section of this issue. Mem- 
bers may apply for coverage by 
using the form provided. 
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Environmental Taskforce Observes First Anniversary 


By Ken Walker 


A year ago a small group of state 
officials headed for Boca Raton 
where an illegal dredge was 
stirring up turbidities in the 
Intracoastal Waterway. A man at 
the site told them over the phone 
they were wasting time because 
the work would be finished in a 
few days. 

A few minutes later, the man 
came back on the line and told 
them, “The dredge has just been 
shut down.” 

The state officials were mem- 
bers of the Palm Beach County 
Environmental Taskforce, which 
in December celebrated its first 
anniversary. Cofounder Nelson 
Bailey observed, “Since we 
started we’ve had a drop in some 
of the pollution problems and 
some 25 to 30 illegal dredge and 
fill permit cases have dropped to 
three or four.” 

Bailey, former assistant at- 
torney general in West Palm 
Beach, headed the representa- 
tives who were prepared to halt 
the Boca Raton work. He and 
Richard Williams, field worker for 
the state’s Internal Improvement 
Trust Fund, created the group to 
handle just such cases. 

The problem in Boca involved 
a condominium developer operat- 
ing a dredge that was pouring 
sand back into the water and 
covering fish and organisms on 


PLI Presents Two 
Institutes in Florida 


Recent judicial and administra- 
tive decisions and _ legislative 
developments affecting profes- 
sional corporations and associa- 
tions will be covered in the Prac- 
tising Law Institute’s program, 
Professional Corporations, to be 
presented March 1-2 at the 
Americana Hotel, Bal Harbour. 

Sherwin P. Simmons, Tampa, is 
one of the faculty members. 

Sale-leaseback, mortgaging and 
real estate partnerships as financ- 
ing devices will be analyzed in 
another PLI seminar, Real Estate: 
Tax and Financial Considera- 
tions, to be presented April 18-19 
at the Deauville Hotel, Miami. 
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the bottom of the Intracoastal 
Waterway. 

The two men conceived the 
taskforce as a method of assist- 
ing agencies in enforcing environ- 
mental laws in the county through 
the coordination of municipal, 
county and state government per- 
sonnel. To organize it, they used 
a direct method—mailing out let- 
ters announcing that the taskforce 
was meeting. 

Bailey hosted the first meeting, 
attended by James Barry, county 
health department _ biologist; 
Peter Pimental from the Lox- 
ahatchee River Environmental 
Control District and Dean Rosen- 
bach and Daniel Hurley, both 
assistant state attorneys. 

Since that first meeting, the list 
of persons has grown to over two 
dozen from agencies such as the 
county attorney's office, Depart- 
ment of Natural Resources and 
Department of Pollution Control. 

“When we started, we had so 
much to do we didn’t know where 
to begin,” Bailey said. “We've 
done a lot of legal advising, 
thumbing through law _ books. 
There was one instance where 
water was being polluted, but we 
had to cross private land to get 
to it. Pollution control couldn’t go 
on the property but we discovered 
the Game and Fresh Water Fish 
Commission has the legal right to 
do so to protect wildlife.” 

Bailey and Williams both pin- 
point the contact between experts 
and laymen as the major benefit 
of the taskforce. “It gives officials 
a chance to work ‘in the field’ on 
a day-to-day basis,” Williams said. 
“It gives different agency person- 
nel a feel for the area and environ- 
mental problems. Regular police 
officers aren’t usually concerned 
with crimes against the 
environment.” 

Most members agree that the 
group has fostered interagency 
cooperation. As a further aid to 
law enforcement, a library con- 
taining environmental resource 
material is to be set up in the state 
attorney's office. 

“We wanted to establish a 
liaison,” said Hurley, one of the 
original members. “We wanted to 


prosecute cases correctly. If there 
is an inadvertent infraction, we 
want to give the person a chance 
to correct it.” 

Part of the problem in prosecut- 
ing environmental cases is 
unfamiliarity with procedures by 
the state attorney’s office, he said; 
the taskforce has helped solve it. 

“There is a different method of 
gathering evidence in environ- 
mental cases,” Hurley said. “For 
instance, pictures of alleged 
infractions cannot be marked or 
they could be excluded as evi- 
dence at a trial.” 

“The taskforce gives us an 
opportunity to get together, so 
people concerned with enforce- 
ment of the laws can be 
educated,” he added, saying the 
group was an excellent example 
of governmental foresight and 
cooperation instead of com- 
petition. 

“Why should we wait until our 
county looks like Miami or Fort 
Lauderdale?” Hurley asked. “I'd 
like to see us pass a law like 
Oregon’s, where no building is 
permitted within halfa mile of the 
ocean. We have to realize the seri- 
ousness of environmental laws.” 

If Florida doesn’t take those 
laws seriously, he warned, “We'll 
wake up in five or ten years and 
have a treeless wasteland with 
buildings, but nothing else.” 

The environmental concern is 
not a campaign against 
developers, the assistant state 
attorney said, but they should 
adhere to permit standards and 
reach an “equilibrium” with 
environmentalists’ demands. 

Dr. Dwight Goforth of the 
Game and Fresh Water Fish Com- 
mission said the taskforce is a way 
of alerting those not ordinarily in 
field work to “environmental 
destruction occurring up and 
down the coast.” 

“People in offices aren’t aware 
of the frustrations we face. 
Sometimes a man will go out at 
midnight to resume illegal opera- 
tions so conservationists won't see 
the work,” he said. 

With attorneys on the taskforce, 
enforcement of laws _ should 
improve, Dr. Goforth said. 
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TAX LAW 


Florida Corporate Taxation of Foreign Income 


MEYER 


SKOR 


In 1971, the Florida Constitu- 
tion was amended to permit the 
imposition of a corporate income 
tax. The corporate tax became 
effective on January 1, 1972. 
Increased foreign commerce by 
corporations subject to the Florida 
tax has created certain problem 
areas not specifically dealt with 
by statute. The purpose of this 
article is to clarify and discuss 
these areas. 

Section 220.13 (1)(b)2 of the 
Florida Income Tax Code! 
embodies the sole pronounce- 
ment of the Florida Legislature 
with respect to Florida taxation of 
corporate foreign income. The 
Florida Income Tax Code gener- 
ally follows the federal tax law. 
As such, an understanding of the 
federal tax law is imperative as the 
efficacy of such a system may ei- 
ther be effected or counter- 
manded by the Florida Legis- 
lature. 

Section 220.11 of the Florida 
Tax Code levies a tax of 5% on 
net income for the taxable year 
of qualifying —_ corporations. 
Generally, the starting point for 
measuring net income is federal 
taxable income with certain addi- 
tions, subtractions, and modifica- 
tions. Section 220.13(1)(b) 2 of 
the statute provides for the sub- 
traction, for purposes of Florida 


Richard Skor, B.B.A., ].D., C.P.A., is 
associated with the Miami office of 
Peat, Marwick, Mitchell & Co., an 
international accounting firm. Allan 
Meyer, B.A., M.B.A., L.L.B., is also 
associated with the Miami office of 
that firm. 

All opinions expressed in this ar- 
ticle are those of the authors and do 
not necessarily reflect the opinions of 
the Tax Section. Messrs. Skor and 
Meyer write Tax Law Notes this month 
on behalf of the Tax Section, Samuel 
C. Ullman, editor, and E. Jackson 
Boggs, chairman. 
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taxation, of any amount included 
in federal taxable income: 

(a) Under Section 78 or Section 
951 of the Internal Revenue 
Code; 

(b) Which was derived from 
sales outside the United States, 
and from sources outside the 
United States as interest, royalty 
or compensation for technical or 
other services; and 

(c) Which was received as a 

dividend from a_ corporation 
which neither transacts any sub- 
stantial portion of its business in 
the United States nor regularly 
maintains any substantial portion 
of its assets within the United 
States. 
Deducted expenses, attributable 
directly or indirectly to the above 
amounts are added to taxable 
income for Florida purposes. 

The subtraction of amounts pur- 
suant to Section 951° negates from 
Florida taxation foreign source 
undistributed business income of 
a controlled foreign corporation in 
accordance with Subpart F of the 
Internal Revenue Code. Under 
Section 951, all or a portion of the 
retained foreign earnings of a 
foreign corporation are imputed 
and taxed to the corporation’s 
United States shareholders if the 
following conditions are satisfied: 

1. If more than 50% of the total 
combined voting power of all 
classes of stock entitled to vote are 
owned, directly or indirectly by 
United States persons, individual 
or corporate, counting for this pur- 
pose only those persons owning, 
directly or indirectly, at least 10% 
of the outstanding voting stock- 
power,’ and either 


2. Subpart F income (con- 
sisting generally of income 
derived from the insurance of 
United States risks, passive 


income such as_ dividends, 
interest, rents and royalties and 
foreign base company income 
from certain sales and services) 
equals or exceeds 30% of the con- 
trolled foreign corporation’s total 
gross income,® or 


invested in 
property” as 


3. Earnings are 
“United States 
defined.® 


Further specificity with regard 
to Subpart F income and income 
invested in United States prop- 
erty is beyond the scope of this 
article; however, the rudimentary 
concept that underlies Section 
951, taxation of undistributed 
foreign income, requires further 
discussion. Prior to 1962, foreign 
corporations (with the exception 
of certain special corporations 
such as the foreign personal hold- 
ing company), although con- 
trolled by United States share- 
holders, were not subject to 
United States tax on their foreign 
source earnings until dividends 
were paid to the United States 
shareholders. The Revenue Act of 
1962 sought to eliminate this tax 
deferral in the case of certain 
arrangements between United 
States parents and their base com- 
panies operating in foreign tax 
havens. In such instances, a hold- 
ing company was established in 
a foreign country that imposed lit- 
tle or no tax. The holding com- 
pany then acted as a repository for 
dividends paid by an operating 
subsidiary in another foreign 
country. Such funds were gener- 
ally reinvested in the form of loans 
or equities in other foreign 
countries. Accordingly, United 
States tax was deferred at the tax 
haven level while such funds 
were utilized for other foreign 
investment. The abuses which 
such arrangements engendered 
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and the resultant toll of revenue 
through the economic advantage 
of the privilege of tax deferral was 
terminated through the artifice of 
imputed income as implemented 
by Subpart F of the Internal 
Revenue Code. 

Section 951, therefore, con- 
stitutes an exception to the 
general rule that income of 
foreign corporation from sources 
outside the United States is tax- 
able to stockholders only when 
distributed to them. For Florida 
purposes, Section 951 sanctions 
are not affected and income 
imputed pursuant to such section 
must be subtracted to arrive at 
Florida taxable income. 

The subtraction of amounts pur- 
suant to Section 78 of the Internal 
Revenue Code countermands for 
Florida purposes the operation of 
the “gross up” provision appli- 
cable to dividends received from 
foreign corporations. Generally, 
when the “gross up” provision ap- 
plies, the United States corpora- 
tion is required to include in its 
income not only the amount of the 
dividend received or deemed to 
be received (as in the case of 
imputed income pursuant to Sub- 
part F of the Code as discussed 
above), but also to report as a tax- 
able dividend the foreign income 
tax attributable thereto. The 
necessity for recognition of the 
foreign tax as income is based on 
the concomitant operation of the 
foreign tax credit procedures 
which attempt to subject a busi- 
ness operating in more than one 
country to the same tax as a busi- 
ness operating within one coun- 
try.7 Basically, this is achieved by 
reducing the United States tax by 
the tax paid to a foreign country. 
Generally, foreign taxes paid or 
accrued by foreign subsidiaries of 
domestic corporations on earn- 
ings from which a dividend is dis- 
tributed will be deemed to have 
been paid by the parent corpora- 
tion. Such an extension of the 
foreign tax credit is predicated on 
the desirability of tax equality 
between foreign subsidiary and 
branch operations. However, 
such extension also necessitates 
the application of the “gross up” 
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provision to foster this equality. 
Without the “gross up,” foreign 
subsidiary dividend income 
would be subject to United States 
tax after reduction for foreign taxes 
while branch operation income 
would be subject to United States 
tax before such reduction. Equal- 
ity can therefore only be achieved 
if each mode of operation reports 
the same income subject to 
United States tax. The “gross up” 
of dividends received from a 
foreign subsidiary by foreign 
taxes deemed paid by its parent 


affects such an equalization of 


treatment. Accordingly, Federal 
Form 1118 should be consulted 
to ascertain the foreign tax credit 
attributable to foreign dividends 
received for purposes of subtract- 
ing the “gross up” amount from 
Florida taxable income. 

Section 220.13(1)(b)2b_ elimi- 
nated from Florida taxation 
amounts derived from sales out- 
side the United States and sources 


outside the United States. Regula- 
tion 12C-1.13(1)(b)(2) of the 
Florida Corporate Income Tax 
Regulations generally adopts Sec- 
tions 861 and 863 of the Internal 
Revenue Code and the regula- 
tions thereunder. 

These federal sections are 
generally applicable to foreign 
corporations as such corporations 
are liable to United States tax only 
on income from sources within 
the United States, except for cer- 
tain foreign source income which 
is “effectively connected” with a 
trade or business carried on in the 

United States. A domestic cor- 
poration, however, is taxed on all 
income from whatever source 
derived, whether from the United 
States or foreign sources. Accord- 
ingly, as Florida excludes such 
foreign source income from tax- 
ation, these sections are, for state 
purposes, applied to domestic cor- 
porations, to which for federal 
purposes, they are not operative. 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Clearwater — Cocoa — Coral Gables 
Crestview — Dade City — Daytona Beach — DeLand — Delray Beach 
Ft. Lauderdale — Gainesville — Indian Harbour Beach — Lake Park 
Lake Worth — Jacksonville — Jupiter — Kissimmee — Milton 
New Port Richey — Orlando — Pensacola — St. Petersburg — Sanford 
Seminole — Stuart — Tampa — Tavares — Titusville —- West Palm Beach 
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TAX LAW NOTES—Florida corporate taxation of foreign income 


Generally, under such sections, 
the place of sale of personal prop- 
erty of any kind determines the 
source of income therefrom. All 
other factors of the transaction are 
generally without relevance in 
the determination. Personal prop- 
erty is not defined for source of 
income purposes in the Florida or 
federal regulations. Presumably, 
it is all property (including intan- 
gibles) other than real property. 
The Florida regulations do not set 
forth rules for determining the 
place of sale of personal property. 
However, under the federal 
regulations, the following rule is 
a determinative: 

“A sale of personal property is 
consummated at the time when, 
and the place where the rights, 
title, and interest of the seller in 
the property are transferred to the 
buyer. Where bare legal title is 
retained by the seller, the sale 
shall be deemed to have occurred 
at the time and place of passage 


Financial Printing 
on Florida’s West Coast 


Now offering the area 
fast, competent service 
in the financial 
printing field 


SEC Registrations 
Prospectuses 
Underwriting Agreements 
Blue Sky Memorandums 
Annual Reports 

Proxy Material 

(and mailing service) 


“Leaders in the field 
of Financial Printing’ 


Hillsboro Printing Co. 
Financial Printing Division 
2442 Mississippi Ave. 
Tampa, Florida 33609 


Tel.: Tampa (813) 2512401 
St. Petersburg/Clearwater (813) 896-0182 
Orlando (305) 830-7211 


to the buyer of beneficial owner- 
ship and risk of loss.”’® 


The federal regulations further 
contain an admonition where the 
sale is arranged in a particular 
manner for the primary purpose 
of tax avoidance. In such case, all 
factors of the transaction, such as 
negotiations, the execution of the 
agreement, the location of the 
property, and the place of 
payment, will be considered and 
the sale will be treated as having 
been consummated at the place 
where the substance of the sale 
occurred.? 


The federal and Florida regula- 
tions attribute a similar tax 
result dependent on whether the 
seller purchased or produced the 
personal property sold. Income 
derived from the sale’ of 
purchased personal property is 
held to arise in its entirety at the 
place of sale.!! An exception to 
this general rule is followed with 
regard to personal property 
purchased in a possession of the 
United States and sold in the 
United States. The Federal Code 
requires that income from such 
sales be treated as partly from 
within and partly from without the 
United States under an allocation 
or apportionment prescribed in 
the regulations.!? Florida Regula- 
tion 12C-1.13(1)(b)2b adopts Sec- 
tion 863(b) of the Internal 
Revenue Code and therefore it 
appears that the same apportion- 
ment would apply. Where per- 
sonal property is produced in the 
United States and sold abroad, or 
produced without the United 
States and sold within the United 
States, the Federal Code and 
Florida regulations provide for an 
allocation between the United 
States and foreign sources.’ 
Generally, the regulations al- 
locate such income between the 
place of production and the place 
of sale, based upon (1) indepen- 
dent factory price; (2) statutory 
allocation formula, and (3) tax- 
payer’s books of accounts.!4 The 
mechanics of each is beyond the 
scope of this article, but should be 
consulted whenever necessary. 


Where the seller produces the 
property sold abroad from a 
United States natural resource 
including a farm, winery, oil or 
gas well, or forest, which he owns 
or operates, the gross income from 
the sale of such property will be 
ordinarily deemed to be entirely 
from United States sources under 
the federal regulations.5 The 
same result will follow for Florida 
purposes. 


Income from the sale of real 
property situated outside the 
United States is not subject to 
Florida taxation regardless of 
where the sale was consum- 
mated.'§ 


The Florida regulations ex- 
clude interest income derived 
from sources outside the United 
States from Florida taxation.!7 
The regulations provide that the 
source of interest income shall be 
determined under Section 861 of 
the Internal Revenue Code. 
Accordingly, the Federal Code 
sets forth the general rule that the 
situs of the debtor determines the 
source of interest income.!® The 
place where the debt is paid or 
incurred, or where the security is 
physically located is irrelevant. 
The specific exceptions contained 
in Internal Revenue Code Section 
861(a)(1) to the general rule are 
tollowed for Florida purposes. 
Generally, these exceptions 
exclude the following interest 
from United States tax: 


1. Interest paid to nonresident aliens or 
foreign corporations on deposits with 
United States banks, savings and loan 
associations and insurance companies 
paid or credited prior to January 1, 1976. 
Thereafter, interest paid by the above 
enterprises will be treated as being from 
sources within the United States and tax- 
able as such. 

2. Interest paid by a domestic corporation 
deriving less than 20% of its gross income 
from United States sources for the preceding 
three years. 

3. Interest paid by a foreign corporation 
if less than 50% of the corporation’s gross 
income is effectively connected with the 
corporation’s United States trade or busi- 
ness for the preceding three years. 

4. When the 50% gross income test of 
item three above is not met, the portion 
of the interest attributable to income 
which is not effectively connected will be 
excluded. 
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5. Interest received by a foreign central 
bank of issue from banker's acceptances. 

6. Interest paid on deposits with foreign 
branches of domestic banks. 

7. Interest on debt obligations issued 
under the Interest Equalization Tax rules. 


The Florida regulations further 
exclude from taxation interest 
received from a territory or pos- 
session of the United States.!9 

Income from rents and royalties 
are excluded from Florida taxa- 
tion if derived from sources out- 
side the United States.2° The 
determination of source of income 
is not provided by the Florida reg- 
ulations; however, under the 
Federal Code, such income has 
its source in the place where the 
property is used or useable.?! The 
section embraces payments 
received for the use of all forms 
of property including trademarks, 
patents, know-how, machinery 
copyrights, and other like prop- 
erties. Care must be taken to 
ascertain whether in fact such 
property is licensed or sold. If 
sold, the transaction will be 


treated as a sale of personal prop- 
erty, and pursuant to source of 
income rules related thereto, the 


place of sale will be deter- 
minative. 

Compensation for services ren- 
dered outside the United States 
is excluded from Florida taxation. 
An allocation is required where 
services are rendered within and 
without the United States in a 
given year.?? 

Income from the transmission 
of messages by telegraph or ca- 
ble?’ orfrom transportation?4 when 
derived are allocated as being 
from sources partly within and 
partly without the United States. 
The federal regulations should be 
consulted for guidelines regard- 
ing the proper apportionment of 
the income. 

The source of amounts received 
as a dividend and their attendant 
inclusions or exclusions for 
Florida taxation purposes is based 
on the application of one of the 
following two rules: 

1. Dividends from domestic corpora- 
tions are excluded from taxation if the tax- 
payer can demonstrate that not more than 
20% of the corporation’s gross income for 
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the three years preceding the taxable vear 
were from sources within the United 
States and that not more than 20% of its 
assets on each day of the taxable vear were 
invested in United States property as 
defined.25 The 20% asset test appears to 
have no federal counterpart. 

2. Dividends from foreign corporations 
are excluded if less than 50% of the corpo- 
ration’s gross income for the above three- 
year period was effectively connected 
with the conduct of a United States trade 
or business and allocated if 50% or more 
of the gross income was effectively con- 
nected.26 

The costs and expenses directly 
or indirectly attributable or prop- 
erly apportioned or allocated to 
income not subjected to Florida 
taxation must be added to Florida 
taxable income. The Florida reg- 
ulations are of little comfort for 
determining what costs and 
expenses are directly or indirectly 
attributable to an item of excluded 
income. Accordingly, the federal 
Section 861 regulations should be 
consulted for rules with respect 
to certain specific deductions 
which are “definitely related” to 
an item or class of income. 

Additionally, Proposed Federal 
Regulation 1.861-8 sets forth rules 
for the allocation of expense items 
from sources within the United 
States. It is presumed, however, 
that these same principles would 
be applicable to expenses incur- 
red with respect to income from 
sources outside the United States. 

The Florida 
Revenue has orally advised the 
writers that an item-by-item test 
of income source related expenses 
will be applied to determine their 
inclusions for purposes of Florida 
taxable income. Under _ this 
method, each item of expense will 
be related to its source of income 
from the inception of the par- 
ticular transaction. 


Department of 


Income earned by Western 
Hemisphere trade corporations 
and domestic international sales 
corporations are not subject to 
Florida taxation and are excluded 
from all apportionment calcula- 
tions. 

The area of taxation of foreign 
transactions is complex and 
intricate. Hopefully, this article 
has highlighted some of the areas 
which should be considered by 
corporate tax planners in Florida. 

QO 


FOOTNOTES 


1All references to the Florida Income 
Tax Code are to Chapter 220 of the Florida 
Statutes. 

2 §220.13(1)(b). 

3All references are to the Internal 
Revenue Code of 1954 as amended. 

4Int. Rev. Code §§957 and 958. 

5Int. Rev. Code §§952, 953, and 954. 

8Int. Rev. Code §956. 

7Int. Rev. Code §901. 

8Int. Rev. Code §902. 

®Treas. Reg. §1.861-7(c). 

Supra, n. 9. 

MInt. Rev. Code §§861(a)(6) and 
862(a)(6) and Florida Regulation 12C- 
1.13(1)(b)2A(ii). 

12Int. Rev. Code §863(b)(3). 

13Int. Rev. Code §863(b)(2) and Florida 
Regulation 12C-1.13(1)(b)2b(iii). 

M4Treas. Reg. §1.863-3(b). 

Treas. Reg. §1.863-1(b)(1). 

16Fla. Reg. 12C-1.13(1)(b)2b(i). 

7Fla. Reg. 12C-1.13(1)(b)2b(iv). 

18Treas. Reg. §1.861-2(a)(2). 

Supra, n. 17. 

20F §220.13(1)(b)2b. 

21Int. Rev. Code §$861(a)(4). 

22Fla. Reg. 12C-1.13(1)(b)2b(vi). 

23Fla. Reg. 12C-1.13(1)(b)2b(viii). 

24Fla. Reg. 12C-1.13(1)(b)2b(vii). 

25Fla. Reg. 12C-1.13(1)(b)2c(i). 

26Fla. Reg. 12C-1.13(1)(b)2ce(ii). 


DON’T ESCHEAT THAT MONEY! 


. . . because you lack the time, 


resources, patience or skill to trace 
heirs. All decedents leave surviving kin—either known or unknown. Identifying 
and tracing elusive heirs is tedious work better achieved by a professional 
genealogist. Try us first. Our fee is usually contingent on success. 


249-D N.W. 10th Court (395-7478 
FIDUCIARY RESEARCH Fla ( ) 


¥ 


BALLINGER 


Control of the Environment in Florida 


Increasing ferment in the realm 
of the environment has occurred 
in state, local and private sectors 
during the past eight years, as the 
nation generally has become 
aware of vital shortages and 
environmental shortcomings. The 
political complexion of the 
Florida Legislature began to 
change from rural to urban control 
in 1967, 1968 and 1969. With this 
shift in power came almost com- 
plete governmental reorganiza- 
tion of the state in 1969, and a 
developing eagerness to take over 
and to remake the Florida envi- 
ronment by those newly come to 
power. 

Environment is defined as 
being all the conditions, circum- 
stances and influences surround- 
ingand affecting the development 
of people, and other “organisms” 
as well.! But in the recently 
expanded context of the word, it 
is used in reference to air, land 
and water as each of these relates 
to the growing tide of human resi- 
dents attempting to find a foothold 
on a rapidly diminishing inven- 
tory of Florida land. 

The first real surge of legislative 
effort to control the land develop- 
ment of Florida came with pas- 
sage of the Graham Act of 1970, 
or more correctly titled, the 
Florida Environmental Land and 
Water Management Act of 1972.? 
This act lodged with the Governor 
and Cabinet sitting as the 
Administration Commission® the 


J. Kenneth Ballinger is a lawyer prac- 
ticing in Tallahassee. He studied law 
at the University of Miami, has served 
as a state representative from Leon 
County, and as assistant attorney 
general of Florida. He writes this col- 
umn this month on behalf of the 
Environmental Law Committee, Jerry 
W. Gerde, chairman. 
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authority over developments, 
construction and allied activities 
as set out by rule in Develop- 
ments of Regional Impact, or as 
Areas of Critical State Concern. 
Established to prepare rules and 
guidelines was the Environmen- 
tal Land Management Study 
(ELMS) Committee of 15, 
appointed by the Governor. To 
direct statewide planning, and to 
recommend areas of the state to 
be controlled as to development 
under this act, the relatively 
obscure bureau of planning was 
elevated to the status of Division 
of State Planning, under the Ad- 
ministration Commission.4 This 
new division was given addi- 
tional personnel and authority to 
start selecting those areas in which 
the state should exercise the con- 
trols of the Graham Act. 

The ELMS Committee report to 
the Governor and to the legisla- 
ture will carry with it recom- 
mended legislative bills to be sub- 
mitted to the 1974 session of the 
Florida Legislature, to increase 
the grip of the Governor and 
Cabinet on further development 
and for greater protection of the 
Florida environment. 

First major project in the state’s 
program for preserving large areas 
in their natural state involved Big 
Cypress Swamp, Collier 
County. The 1973 Legislature by 
its enactment of Chapter 73-131, 
Laws of Florida, established the 
Big Cypress Area, and directed 
the Governor and Cabinet to set 
aside $40 million in state bonds 
to acquire lands in and around the 
Big Cypress. The funds were 
authorized in bond issues of $200 
million for acquiring and protect- 
ing environmentally endangered 
lands, and another $40 million in 
bonds for acquiring outdoor 


recreation lands. This authority 
was contained in the Land Con- 
servation Act of 1972.6 These 
bond issues subsequently were 
ratified by Florida voters in 
November 1972. The Governor 
and Cabinet were given by the 
Big Cypress Act the power of emi- 
nent domain to acquire lands 
within the Big Cypress. 

Further to acquire land for state 
purchase under the Land Conser- 
vation Act, the Governor and 
Cabinet created the Interagency 
Advisory Committee on Environ- 
mentally Endangered Lands. Its 
function is to recommend areas for 
purchase by the Department of 
Natural Resources. 

Governor Askew has stated he 
will ask the 1974 Legislature to 
let the state acquire the Green 
Swamp, headwaters of five rivers, 
and recharge area for fresh water 
sources of the lower West Coast. 
It is a huge tract sprawling into 
parts of six counties, including 
Polk and Hillsborough. Attorney 
General Robert L. Shevin has 
filed suit to halt development of 
11,000 acres of this tract. 

Three major subjects of poten- 
tial conflict involving the environ- 
ment already are in the final 
stages of discussion. One takes the 
form of legislative bills to declare 
all coastal and inland “wetlands” 
as areas of critical state concern, 
in which the state would halt most 
development. Another the 
effort of some members of the 
legislature to combine into one 
super board the agencies which 
issue permits affecting the use of 
real property. Still another is the 
proposed rule of the Department 
of Pollution Control to halt any 
development, including septic 
tanks, which would impinge on 
“pristine” or endangered waters, 
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one example being some 250 
miles of the Suwannee River. 


Of even greater significance to 
some owners of real property is 
the open statement that protecting 
the wetlands of Florida has a 
higher priority than establishing 
on paper the line of mean high 
water to determine where private 
ownership of land ends and that 
of the state takes over. Such 
expressions came in a workshop 
in Tallahassee conducted for dis- 
cussion of coastal mapping and 
shore boundaries. Background for 
this conference is the Governor’s 
veto of House Bill 1368 of the 
1973 Legislative Session, which 
would direct the Department of 
Natural Resources to provide a 
continuous and comprehensive 
program of coastal boundary map- 
ping. This veto will resurface at 
the next session of the legislature, 
which may occur as a special ses- 
sion in advance of the April con- 
vening of the regular session. 


Protection of the environment 
has particular impact on the 
coastal areas, the beaches and 
shores, the bayous and inlets, the 
islands and bottom lands which 
outline Florida from the Perdido 
River on the west to the St. Mary’s 
River on the east. Originally these 
lands, sovereignty in nature, 
belonged to the State of Florida 
by reason of its sovereignty. Much 
of this original state heritage has 
been sold or given away or lost 
to storms and tidal action. 


Much legal argument about the 
role of the line of mean high water 
and the dividing line between 
upland private ownership of land 
and of sovereignty lands will punc- 
tuate the subject of environment 
in Florida political circles in 1974, 
an election year, and in 1975, the 
year when things may begin to 
settle down again. However, the 
common law uncertainty as to just 
what determined this dividing 
line seems to have been settled 
by adoption of the 1968 revision 
of the Constitution of Florida. In 
new Article X, Section 11, it reads: 
The title to lands under navigable waters, 
within the boundaries of the state, which 
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have not been alienated, including 
beaches below mean high water lines, is 
held by the state, by virtue of its 
sovereignty, in trust forall the people. Sale 
of such lands may be authorized by law, 
but only when in the public interest. 
Private use of portions of such lands may 
be authorized by law, but only when not 
contrary to the public interest. 


The whole subject of this line 
of mean high water and what it 


means to the development of 


environmental studies may be 
made a separate article. We cite 
it here only as one of the major 
pieces in the environment puzzle 
so laboriously being put together 
by public and private agencies in 
the States of Florida. 

Wetlands bills as proposed in 
1973 and again as prefiled bills 
in the 1974 Legislature would 
establish as areas of critical state 
concern the inland and coastal 
wetlands, identified for the pur- 
pose of these bills as any land 
upon which grows a natural com- 
munity of one or more of grasses, 
growths, trees and shrubs iden- 
tified by common as well as botan- 
ical names. As so identified, no 
development would be permitted 
thereon except by permit from 
the Administration Commission 
(Governor and Cabinet.) 

Reinforcing the wetlands bills 
are companion bills giving the 
Department of Natural Resources 


(Governor and Cabinet) power of 


eminent domain over any lands 
designated as endangered by the 
Department of Natural Resources. 
Other than the proceeds from 


$200 million in state bonds for the 
purchase of lands selected for 
environmental protection, no pro- 
vision has been made for paying 
the owners of wetlands when de- 
prived of the right to develop 
them. 

In the same vein is Senate Bill 
3, prefiled for the 1974 Session 
and relating to coastal zone man- 
agement. This bill also carries 
with it the power of eminent 
domain, and in which the 
Administration Commission 
would take over control of the 
coastal zone as selected by the 
Division of State Planning, if local 
governments fail to submit land 
development regulations which 
are acceptable to the Division of 
State Planning. Under this act 
also, no development could take 
place in the selected coastal zones 
without permission of the 
Administration Commission, or 
by local governing body regula- 
tions approved by the commis- 
sion. 

The Department of Pollution 
Control? is perhaps the newest 
state agency to be charged with 
cleaning up the environment. 
Under its rule-making powers? its 
board and _ staff presently are 
focusing attention on protection of 
“pristine” waters and endangered 
streams and water basins, as well 
as control of dredge and fill opera- 
tions in both coastal and inland 
waters. 

Staff work is now going forward 
to develop river basin plans, and 
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apply specific rules to endan- 
gered or pristine waters within 
each such basin. This program 
replaces what originally was 
planned as a statewide rule apply- 
ing rather generally to all such 
waters. So also is evolving the 
department’s program for dredge 
and fill operations which con- 
tribute to turbidity of waters com- 


ing under the jurisdiction of this 
department. 

Currently the Bureau of 
Beaches and Shores the 
Department of Natural Resources 
is applying coastal construction 
setback lines on a county basis 
along the sand beaches fronting 
on the Atlantic Ocean and the 
Gulf of Mexico.® Most such lines 
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are landward of the dune line or 
back of those points where storm 
tides would reach. Construction 
under Section 161.052, F.S., is 
prohibited seaward of a line 50 
feet back of the line of mean high 
water, by this 1970 law. This was 
tightened up in 1971 by Section 
161.053, F.S., which allowed the 
department acting through its 
Division of Beaches and Shores 
to establish coastal setback lines 
based upon need for protecting 
upland properties and to prevent 
beach erosion. These construc- 
tion setback lines supersede the 
restrictions of Section 161.052. 
Lines so established then are 
recorded in the county records. 
Construction and excavation in 
defiance of these laws are en- 
forceable as criminal as well as 
civil violations. 

Any discussion of control of the 
environment in Florida involves 
a movement so dynamic at this 
writing that history has little rele- 
vance to current conditions, and 
the future is too fogged by power 
struggles between contending 
forces to predict with any assur- 
ance just where we shall be by 
the end of 1974. Hopefully this 
ongoing interest of The Florida 
Bar in the law of the environment 
will help the lawyers of the state 
at least to track accurately the new 
laws and rules by which private 
citizens may be advised correctly 
what they may and may not do 
with their real property. | 


Footnotes 


Websters New Twentieth Century 
Dictionary, page 609. 

2Chapter 380, Florida Statutes, 1972 
supplement. 

3Section 20.31, Florida Statutes. 

4Section 380.05, Florida Statutes, 1972 


supplement. 

5Section 259.02, Florida Statutes, 1972 
supplement. 

SChapter 259, Florida Statutes, 1972 
supplement. 


7Chapter 403, Florida Statutes. 
8Section 403.061, Florida Statutes. 
®8Chapter 161, Part II, Florida Statutes. 
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Governmental Restrictions on Discharge from Employment 


SIZEMORE 


All attorneys in Florida are 
likely to be contacted from time 
to time to advise persons who 
have been’ discharged from 
employment or advise 
employers who plan to or have 
discharged an employee. The 
lawyer's response on the legality 
of the discharge depends first 
upon the type of employment 
relationship which has been, or 
is about to be, severed. After this 
determination, the lawyer must 
next decide whether any of the 
government imposed restrictions 
on discharge are applicable to the 
facts. The purpose of this article 
is to describe briefly the three 
major types of employment rela- 
tionships and provide a survey of 
the government imposed restric- 
tions. 

Persons employed by private 
firms as opposed to governmental 
entities! work under one of three 
basic types of employment con- 
tracts. The vast majority in Florida 
are employed under an oral agree- 
ment of indefinite duration. A 
much smaller group is employed 
under collective bargaining con- 
tracts. The final, and still smaller 
group, is employed under 
individual written agreements 
providing for employment for a 
definite period of time. 


William E. Sizemore is associated 
with the firm of Shackleford, Farrior, 
Stallings & Evans in Tampa. He holds 
the B. A. degree from Florida State 
University and aJ.D. from Stetson Col- 
lege of Law. 

He is a member of the Committee 
on Labor Relations Law of The Florida 
Bar and the ABA Labor Law Section. 
He authors the column this month on 
behalf of the Committee on Labor 
Relations Law, John-Edward Alley, 
chairman, Guy O. Farmer II, editor. 
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The major distinction between 
the first type and the latter two 
is the manner in which they may 
be terminated. Under both the 
collective bargaining agreements 
and individual written agree- 
ments of definite duration, the 
employer may discharge an 
employee without incurring lia- 
bility only if there is “cause” for 
discharge, i.e., a breach by the 
employee ofan express or implied 
provision of the contract.2 Under 
the oral employment contract of 
indefinite duration, however, the 
employer may discharge the 
employee whether there is or is 
not any legal “‘cause” for doing 
so.3 

Because of the relatively small 
number of contracts requiring 
“cause,” the lawyer's advice to 
the employee or employer will 
most likely be that the discharge 
does not give rise to a common 
law cause of action. Before ter- 
minating the interview, however, 
it is essential that the lawyer be 
satisfied that the discharge does 
not violate any of the several gov- 
ernment imposed restrictions. 

These restrictions are found in 
“social” legislation which has 
been enacted at the federal or 
state level regulating the employ- 
ment relationship. The legislation 
is held to be “remedial” in nature. 
As a result, the agencies adminis- 
tering the laws and the courts 
have interpreted the laws broadly 
and extended the restrictions 
beyond what some might find 
from simply reading the statute. 
Be that as it may, the remainder 
of this article will provide a listing 
of the most common restrictions 
of the right to discharge along 
with comments’ which are 
designed to assist the lawyer 


called upon to advise upon the 
propriety of discharge. 


Union Activity 


The National Labor Relations 
Act makes it unlawful for an 
employer to discharge an 
employee for engaging in union 
activity.4 This restriction, in exis- 
tence since 1935, was the first in 
what has come to be a long list. 
While the lawyer is most likely 
to become involved when a labor 
union is attempting to “organize,” 
the examples of how this restric- 
tion has been applied fill over 200 
volumes of National Labor Rela- 
tions Board decisions. The pre- 
sence of a labor union should, 
therefore, lead to further inves- 
tigation before advising that dis- 
charge is proper. 

The attorney should be aware 
that the restriction applies not 
only to “engaging” in union mat- 
ters, but also to discharges based 
on an employee's “refraining” 
from such activity. This restric- 
tion is seen most often when a 
labor union attempts to compel an 
employer to discharge an 
employee because the latter 
refuses to follow union desires. 

Violations of this restriction are 
pursued through the procedures 
of the National Labor Relations 
Board and, in most cases, a for- 
mal charge must be filed within 
six months from the date of dis- 
charge or be barred by the limita- 
tions period.® 


Concerted Activity 


An employer may not discharge 
an employee for engaging in 
“concerted” activity protected by 
the National Labor Relations Act.” 
This is essentially the same 
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restriction as discussed above, 
except that no labor union is on 
the scene. The classic example is 
where one employee, on behalf 
of others, complains about condi- 
tions and is discharged as a 
“troublemaker.”® Most employ- 
ees and employers seem to be 
unaware of this restriction. The 
same National Labor Relations 
Board procedures as described 
above apply. 


Race or Color 


The Civil Rights Act of 1964 
prohibits discharge based on 
race.® This restriction is the most 
highly publicized at this time and 
also provides some of the most 
complex legal questions. 

The principal reason for this 
complexity is that discriminatory 
intent need not be proven. Rather, 
a violation can be found simply 
upon a showing that an employ- 
ment policy has a discriminatory 
effect, regardless of motivation.!° 
An example of the “dis- 
criminatory effect” theory is seen 
in policies concerning arrest 
records. Employers may not dis- 
charge simply because’ an 
employee has been arrested even 
if the employer applies the policy 
to all races.1! The condemnation 
comes from the fact that statistics 
demonstrate that persons of one 
race are more likely to be arrested 
than persons of another race and, 
therefore, the policy has a dis- 
criminatory effect. There are 
many other examples of how the 
“discriminatory effect” theory has 
been utilized by the Equal 
Employment Opportunity Com- 
mission (EEOC) and the courts. 
Suffice it to say that, if a minority 
group employee is involved in a 
case, a very close look at these 
decisions is essential. 

The case of a discharge 
allegedly based on race is pursued 
by filing a charge with the EEOC 
within 180 days of the discharge.!2 
Thereafter, unless the agency’s 
mediation and conciliation efforts 
are effective, a suit in Federal Dis- 
trict Court may be brought within 
90 days of the agency’s “Notice 
of Right to Sue.”!* Since the 1972 
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amendments to the Civil Rights 
Act of 1964, the EEOC also has 
authority to pursue individual 
claims through the federal judicial 
system.!4 While filing a charge 
with the EEOC is a jurisdictional 
prerequisite for suits under the 
1964 Act, the absence of such a 
charge may not be fatal to the ag- 
grieved employee. The attorney 
can probably still seek relief in 
the Federal District Court by 
alleging a violation of the Civil 
Rights Act of 1866 within three 
years of the alleged violation."5 


The Civil Rights Act of 1964 
also prohibits a discharge based 
on the employee’s sex.!® Again, 
the EEOC is the agency charged 
with the responsibility and EEOC 
procedures described above must 
be followed. 

The same “discriminatory 
effect” theory discussed as to race 
has been applied to sex. For 
example, an employer cannot dis- 
charge an employee who becomes 
pregnant and must stop working. 
Because it is obvious that such a 
policy would only apply _ to 
females, there would be a “dis- 
criminatory effect.” Rather, the 
employer is required to apply the 
same policies to pregnancy as to 
other health related causes for 
absence.?7 


The Civil Rights Act of 1964 and 
the EEOC also deal with a restric- 
tion against discharge based upon 
the employee’s religion.!® 

The key for the lawyer in this 
type of case is to look beyond the 
question of whether the employer 
simply dislikes persons of a par- 
ticular religion. While that type 
of discharge is prohibited, most 
of the cases arise more subtly. The 
law protects not only the choice 
of a religion, but, to an extent, the 
employee’s observance, practice 
and belief connected with a par- 
ticular religion. 

This extended protection 
places the burden on_ the 
employer to prove that there was 
no method of reasonably accom- 
modating the employee’s reli- 
gious desires without causing 
“undue hardship” on _ the 
business. The EEOC, to date, 
asserts that “undue hardship” 


means inability of an 
employer retain another 
employee of substantially similar 
qualifications to perform the work 
of the employee who is absent and 
pursuing his religious practices or 
beliefs.1® No other reason appears 
sufficient from a review of EEOC 
regulations. 


National Origin 


The final Civil Rights Act of 
1964 restriction prohibits dis- 
charge based upon a_ person’s 
national origin.?° 


While the restriction has not 
been widely litigated, the United 
States Supreme Court, in a deci- 
sion rendered on November 19, 
1973, did have occasion to clarify 
one major question. The EEOC 
and a Federal District Court 
decided that an employer's policy 
of requiring citizenship amounted 
to discrimination based on 
“national origin.” The Supreme 
Court took the opposite position 
and held the citizenship require- 
ment to be lawful at least under 
the Civil Rights Act of 1964.7! 


Age 


The Age Discrimination in 
Employment Act of 1967 pro- 


hibits the discharge of an 
employee who is between 40 and 
65 years of age because of his 
age.22 

Alleged violations of this 
restriction are investigated by the 
Wage-Hour Division of the 
United States Department of 
Labor. If mediation is unsuc- 
cessful, the Secretary of Labor 
may bring an action, or, if he does 
not, the aggrieved employee may 
sue in either Federal District 
Court ora state court of competent 
jurisdiction.2* There is a two-year 
statute of limitations except in 
cases of willful violation for which 
three years is allowed.?4 


Garnishment 


Title III of the Consumer 
Credit Protection Act prohibits an 
employer from discharging an 
employee whose wages have 
been garnished for any one debt.?5 
There is a criminal penalty of a 
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fine up to $1,000 or imprisonment 
for one year for willful violations. 
The Wage and Hour Division 
within the Department of Labor 
is charged with enforcement. 
While the statute does not provide 
a civil remedy, a Federal District 
Court has expressed the view that 
the court had inherent equitable 
power to provide individual 
relief.2® Additionally, at least one 
Federal District Court has 
granted relief based upon a “dis- 
criminatory effect” theory ina suit 
brought under the Civil Rights 
Act of 1964.27 


Military Service 


Federal statutes require that 
members of the military be rein- 
stated after severance from the 
military and be allowed leaves of 
absence to attend training ses- 
sions.?® Relief may be obtained in 
Federal District Court should an 
employer consider an employee 
discharged from employment 
upon entering the service or dis- 
charge an employee rather than 
allow a leave of absence for 
training. 


Florida Statutes 


As seen by the list so far, the 
Federal Government has been the 
prime mover in employment reg- 
ulations. However, there are at 
least two Florida laws that could 
possibly restrict discharge from 
employment. 

The first is Florida Statute 
447.09 which prohibits intimida- 
tion or coercion of employees for 
engaging in, or refraining from 
engaging in, union activity. The 
statute is seldom of use, inasmuch 
as almost all employers are 
covered by federal law on the 
same subject and the NLRB has 
been awarded exclusive jurisdic- 
tion over such cases.?9 Only very 
small businesses or exempt 
businesses such as nonprofit hos- 
pitals or, perhaps, law firms 
would come under the statute.3° 

The second is a_ prohibition 
against discharge because an 
employee goes against an 
employer's command to do busi- 
ness with or not do business with 
any particular establishment.*! 
No cases have been found under 
this law. 
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Seeking the Assistance of 
Administrative Agencies 


When passing the many pieces 
of social legislation affecting the 
employment relationship, legis- 
lators were careful to protect 
access to the agencies engaged in 
remedying the social evils. As a 
result, a separate restriction over 
and above those listed above has 
been created. 

The statutes are worded dif- 
ferently, but the basic purpose is 
to prohibit the discharge of those 
who either invoke the provisions 
of the laws or assist either other 
employees or the agency in pursu- 
ing a claim under the laws. This 
restriction is embodied in the 
National Labor Relations Act,32 
the Civil Rights Act of 1964,3% the 
Fair Labor Standards Act (Wage- 
Hour)*4 and the Occupational 
Safety and Health Act.*® 

As shown by the survey above, 
which is not exhaustive and which 
is likely to be expanded as time 
passes, when faced with the dis- 
charge question, there are many 
factors the attorney must consider 
other than the Florida common 
law surrounding the employment 
relationship. The importance of 
considering such factors increases 
when one considers the type of 
remedies afforded under the vari- 
ous laws. Almost all provide for 
back pay for an improper dis- 
charge and the court, either by the 
terms of the statute or discretion, 
could award attorney’s fees. 

At one point it could be said that 
an employee without a contract 
for a fixed term could be dis- 
charged at any time for “a good 
reason, a bad reason, or no reason 
at all.” While the statements 
remain valid as to good reasons 
or no reasons, it seems clear that 
the legislators have substantially 
restricted discharge for what are, 
in their collective judgment, “bad 
reasons.” 0 
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Women’s Rights 


WISOTSKY SCHMELZER 


In recent years, the growing 
movement for women’s equality 
has dramatized a significant but 
little-known fact: discrimination 
against women is an integral part 
of the problem of poverty. In fact, 
the Task Force on Women’s 
Rights Responsibilities 
reports that “sex bias takes a 
greater economic toll than racial 
bias.”! Poverty statistics support 
this assertion. In 1970, more than 
10% of American families were 
headed by women.? Of these, 38% 
fell below the poverty level.* The 
impoverished status of families 
headed by women is dispropor- 
tionately large in comparison to 
families headed by men, regard- 
less of race.4 

As the Task Force report makes 
clear, discrimination against 
women is pervasive; it is imbed- 
ded in every institution of Ameri- 
can society, and the law is no 
exception.> Whether the law is the 
cause or the effect of social mores 
which relegate women to a subor- 
dinate status is impossible to say. 
However, as with other move- 
ments for social change, changes 
in the law have both reflected and 
reinforced the thrust for women’s 
rights. These developments are 


This column is written by Steven 
Wisotsky, a law reform attorney with 
Legal Services of Greater Miami, Inc., 
and co-authored by John Schmelzer, 
third-year law student at the Univer- 
sity of Miami, who works at Legal Ser- 
vices of Greater Miami under the 
auspices of the Clinical Legal Educa- 
tion Program. The column seeks to pro- 
mote interest and discussion of legal 
issues relating to the poor. It is written 
on behalf of the Legal Aid and Indigent 
Defendant Committee of The Florida 
Bar, Thomas W. McAliley, Jr., Miami, 
chairman. 
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illustrated by a growing body of 
decisional law in the area of equal 
rights for women. 


Changes in Florida Law 


In Gates v. Foley,* the Supreme 
Court of Florida considered 
whether a married woman could 
maintain an action for loss of con- 
sortium against a negligent defen- 
dant who had injured her husband 
and rendered him totally dis- 
abled. Prior to Gates, Florida 
courts had adhered to the common 
law, which allowed only the hus- 
band to maintain an action for loss 
of consortium—affection, comfort, 
companionship, solace, and sex- 
ual relations—for injury to his 
spouse. The rationale of the com- 
mon law was that the husband and 
wife were one, and that one was 
the husband; married women 
were considered not to have any 
independent legal existence.” 

In deciding to depart from the 
common law rule, the Supreme 
Court deemed it significant that 
the Florida Constitution of 1885 
contained a provision that “All 
men are equal under the law,’® 
whereas the new Constitution of 
1968 had been changed to “All 
natural persons are equal before 
the law.”® The Supreme Court 
therefore concluded that 
the elements comprising a cause of action 
for loss of consortium are equally precious 
to both husband and wife. The classifica- 
tion by sex formerly made by this court 


discriminates unreasonably and arbitrarily 
against women, and must be abolished.!° 


In Ashmore v. Ashmore,' the 
Second District Court of Appeal 
dealt with the issue of whether, 
as a matter of law, a wife acquires 
her husband’s domicile and can- 
not retain her own upon marriage. 


Domicile is significant because it 
affects a broad spectrum of legal 
rights and duties, including the 
right to vote, run for office, pay 
taxes, be employed by a mu- 
nicipality, and file for divorce.!? 
Mrs. Ashmore owned a home 
in Palm Beach. She later married 
a visiting Englishman, returned to 
London with him, and during her 
brief stay there lived in a London 
hotel room. The husband never 
provided a marital home in Eng- 
land and she maintained her 
home in Palm Beach. The couple 
spent more time in Palm Beach 
than they did in London. Mrs. 
Ashmore eventually sued for 
divorce in Florida but her hus- 
band challenged her status as a 
domiciliary of the state. In light 
of these facts, the Ashmore court 
rejected the common law fiction 
that a married woman’s identity 
is absorbed into her husband’s. 
The court held that “normally and 
perhaps presumptively, but not 
inevitably, a wife acquires her 
husband’s domicile upon mar- 

In Hallman v. Hospital and 
Welfare Board of Hillsborough 
County,'4 the Supreme Court of 
Florida affirmed the equality of 
married women with married men 
in regard to the holding, control 
and disposition of real and per- 
sonal property. In 1969, the hus- 
band was hospitalized in the 
Tampa General Hospital. At the 
time of his discharge, the 
defendant-wife signed a promis- 
sory note for the cost of the medi- 
cal services rendered to her hus- 
band. The plaintiff-hospital later 
brought suit on the note, and the 
wife defended on the ground that 
she had not consented to having 
her property be held liable for the 
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payment of her husband’s debt in 
that she had not executed an 
instrument in accordance with 
Article XI, Section 1 ofthe Florida 
Constitution of 1885.45 This pro- 
vision, later incorporated into F.S. 
708.02 (1967), provided that a 
married woman, unlike her hus- 
band, could only be held liable 
for the debts of her spouse if she 
executed an_ instrument’ in 
accordance with the law respect- 
ing the conveyances of the prop- 
erty of married women. The Su- 
preme Court rejected her argu- 
ment and ruled that Article X, Sec- 
tion 5 of the Constitution of 1968 
repealed the former article: 

The people of our state, in adopting this 
provision, recognized that married women 
had assumed a position of prominence in 
the daily market place, so that legal 
shackles which hindered the progress of 
married women in the business world 
should be removed. In removing the 
shackles it was also necessary to lower the 
protective wall immunizing married 
women from various causes of action, for 
freedom of activity carries with it many 
responsibilities.1® 


Thus, the court concluded that if 
there was no distinction between 
married women and married men 
insofar as encumbering their 
property, married women could 
not be afforded greater protection 
than married men from the cred- 
itors of their spouses. 


Federal Developments 


Federal courts have also 
become increasingly sensitive to 
the inferior treatment accorded 
women in many areas of social and 
economic life. Various classifica- 
tions based on sex have been 
found to be arbitrary and therefore 
violative of the equal protection 
clause of the 14th amendment. 

In Kitstein v. Rector and 
Visitors of University of Vir- 
ginia,’7? a federal district court 
addressed itself to the problem of 
discriminatory admission prac- 
tices by a state university. The 
University of Virginia had 
excluded women from attending 
the Charlottesville campus. The 
facilities and broad range of 
courses offered at this campus 
were not available at other col- 
leges and universities operated by 
the Commonwealth of Virginia. 
Moreover, there was a “prestige 
factor” that was not available at 
the other Virginia educational 
institutions. The court held that 
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Virginia’s policy of excluding 
women students from its state- 
supported prestige institution was 
a denial of the equal protection 
clause of the 14th amendment. 
Significantly, the court refused to 
hold that the maintenance of sexu- 
ally segregated colleges was per 
se unconstitutional.!® 

federal = district court 
addressed itself precisely to that 
issue in Williams v. McNair.*® In 
Williams, the court held that male 
plaintiffs were not being denied 
equal protection of the laws when 
they were refused admission to an 
all-female South Carolina State 
institution. The state maintained 
that Winthrop College was 
designed specifically as a school 
for young ladies and offered 
“courses thought to be specially 
helpful to female students.” The 
court held that there was no con- 
stitutional violation in denying 
males admission to the college so 
long as plaintiffs could secure an 
education of equal quality at 
another state-supported insti- 
tution. Thus, the effect of the 
Williams holding is that with 
respect to sex discrimination in 
education, the separate-but-equal 
doctrine is still viable. The state 
can limit attendance in certain 
schools to one sex or the other pro- 
vided that there are equal educa- 
tional opportunities available 
elsewhere to the excluded sex. 
Notwithstanding this require- 
ment of equality, discriminatory 
admission practices directed 
against women are still wide- 
spread.?° 


The changing social and legal 
attitudes regarding the status of 
women is reflected in two United 
States District Court cases. In 
Mollere v. Southeastern Lousiana 
College,?4 a district court held 
unconstitutional a requirement 
that unmarried women under the 
age of 21 live in the school dormi- 
tory where there was no such 
requirement for men. Similarly, in 
Seidenberg v. McSorley’s Old 
Alehouse, Inc.,?2 a New York pub 
refused to serve two women 
because of its male-only policy. 
After repeated demands for ser- 
vice, the two women were 
escorted to the door by the bar- 
tender and made to leave the 
premises. The women filed a civil 
rights action alleging a denial of 
equal protection of the laws. The 


pub defended on the ground that 
its policy of not serving women 
under any circumstances was a 
114-year-old tradition. The defen- 
dant also maintained that the 
presence of women in the bar 
would give rise to “moral and 
social problems.” The court was 
not convinced by these argu- 
ments. It held the defendant’s 
refusal to serve womer patrons 
was unconstitutional. The court 
stated that “outdatedimages . . . 
of women as peculiarly delicate 
and impressionable creatures in 
need of protection . . . will no 
longerjustify sexual separation.” 
Not all discrimination against 
women is unlawful. In large part, 
the question of constitutionality 
depends on the standard of 
review—an issue which is not yet 
settled, as will be discussed 
below. But whatever the standard 
of review, some forms of sex dis- 
crimination will be upheld. (This 
is particularly prominent in Title 
VII employment discrimination 
cases, an area beyond the scope 
of this article, where the issue is 
whether the sex of the employee 
or job applicant is a “bona fide 
occupational requirement.”’) 
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EQUAL JUSTICE 


A vivid illustration of the limita- 
tions of the sex discrimination 
principle is provided by a com- 
parison of two cases dealing with 
the exclusion of women from jury 
service. In White v. Crook,?4 an 
Alabama statute providing for the 
blanket exclusion of women from 
jury service was held violative of 
the equal protection clause of the 
14th amendment. However, in 
Hoyt v. United States, the 
United States Supreme Court 
upheld a Florida statute which 
provided that no women would be 
called for jury service unless they 
had registered on a special list. 
Men were called for jury duty 
automatically, without having to 
sign this special list. The Supreme 
Court upheld the statute as a 
reasonable exercise of the police 
power: 


Despite the enlightened emancipation of 
women from the restrictions and protec- 
tions of bygone years, and their entry into 
many parts of community life formerly 
considered to be reserved to men, woman 
is still regarded as the center of home and 
family life. We cannot say that it is constitu- 
tionally impermissible for a state, acting 
in pursuit of the general welfare, to con- 
clude that a woman should be relieved 
from the civic duty of jury service unless 
she herself determines that such service 
is consistent with her own special respon- 
sibilities.26 


Perhaps the most significant 
case to the growing legal emanci- 
pation of women, and the one 
involving the most uniquely 
feminist issue, is Roe v. Wade.27 
In that case, the Supreme Court 
of the United States established 
the constitutional right of a preg- 
nant woman, married or not, to 
have an abortion. The Court 
struck down a Texas statute which 
forbade all abortions except those 
necessary to save the life of the 
mother. The rationale of the 


Court’s decision was that the anti- 
abortion statute too broadly 
invaded a woman’s right of per- 
sonal privacy. 

The plaintiff in Roe argued that 
her right is absolute and that she 
is entitled to terminate her preg- 
nancy at whatever time, in what- 
ever way, and for whatever reason 
she alone chooses. The Court did 
not agree with this assertion of an 
unlimited right to have an abor- 
tion. The Court held that although 
a woman’s right to privacy encom- 
passes the decision whether or not 
to terminate her pregnancy, that 
right is not absolute and may to 
some extent be limited by the 
state’s legitimate interests in 
safeguarding the woman’s health, 
in maintaining proper medical 
standards, and in_ protecting 
potential human life. However, 
since the right of privacy is a fun- 
damental right, state interference 
with the woman’s right to have an 
abortion must be grounded upon 
compelling justifications. In this 
regard, the Court determined that 
the state interests in the regula- 
tion of abortion become compel- 
ling when the fetus attains via- 
bility; prior to that, the pregnant 
woman has an absolute right to 
terminate her pregnancy.?® 

The precedential value of the 
Roe decision is somewhat 
diminished by the court’s analysis 
of the issues solely in terms of the 
right to privacy rather than as 
a manifestation of sex dis- 
crimination. Two other Supreme 
Court decisions are even stronger 
examples of the Court’s reluctance 
to adopt a methodology which 
would designate sex as a “‘suspect 
classification.” In previous cases, 
the Court had determined that 
race,2® nationality,2® and alien- 
were inherently sus- 
pect legislative classifications and 
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thus subject to a stricter judicial 
scrutiny. Suspect classifications 
cannot survive the prohibition of 
the equal protection clause unless 
the government can justify the 
classification by a showing of a 
compelling interest; whereas 
other classifications can pass con- 
stitutional muster by the mere 
showing of a rational basis.5” 

In Reed v. Reed,*® the Supreme 
Court invalidated an Idaho pro- 
bate statute which provided that 
when a male and female were 
both equally eligible to adminis- 
ter a decedent’s estate, the male 
would be given preference over 
the female. In Reed the mother 
of a deceased minor child filed a 
petition seeking appointment as 
administratrix of her son’s estate. 
The parents were separated, and 
the father subsequently filed his 
own competing petition. The Su- 
preme Court of Idaho upheld the 
statute because it served a 
legitimate purpose in reducing 
the workload of the probate court. 
The Supreme Court of the United 
States reversed: 


To give a mandatory preference to mem- 
bers of either sex over members of the 
other, merely to accomplish the elimina- 
tion of hearings on the merits, is to make 
the very kind of arbitrary legislative choice 
forbidden by the equal protection 
clause... . 


A bolder line of reasoning was 
at the heart of the Supreme 
Court’s decision in Frontiero v. 
Richardson,® in which it was 
held that women in the armed ser- 
vices were entitled to claim their 
spouses as dependents on an 
equal footing with servicemen. In 
Frontiero, the challenged statutes 
provided military personnel with 
dependent spouses an increased 
allowance for quarters and medi- 
cal and dental benefits. All career 
servicemen were entitled to these 
additional benefits regardless of 
whether the spouse was in fact 
dependent upon the service- 
man for support. Career ser- 
vicewomen, on the other hand, 
were not allowed to claim their 
husbands as dependents unless 
the husband was proved in fact 
to rely upon his wife for over one- 
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half of his support. The Court held 
that the statute unconstitutionally 
deprived female members of the 
armed forces due process of law 
under the 5th amendment.*® 

Although only one Justice dis- 
sented from the decision in 
Frontiero, the members of the 
Court failed to reach agreement 
on a majority opinion. In the four- 
man plurality opinion, however, 
Justice Brennan observed that 
“Our Nation has had a long and 
unfortunate history of sex dis- 
crimination’? and_ stated that 
henceforth classifications based 
upon sex would be deemed 
inherently suspect. 

The uncertainties surrounding 
the proper standard of review for 
legislative classifications based 
upon sex was dealt with most 
recently by a three-judge federal 
court in the case of Weisenfeld v. 
Secretary of The con- 
troversy in Weisenfeld arose 
because of a provision in the 
Social Security Act that provides 
widows, but not widowers, with 
survivors’ benefits for dependent 
children. The court found that the 
differential treatment was “a 
rational attempt by Congress to 
protect women in families who 
have lost the male head of the 
household. This choice by Con- 
gress is not arbitrary because it is 
very evident that women have 
been and continue to be unable 


to earn income equal to that of 


men. Having determined 
that the statute satisfied the “‘tra- 
ditional” equal protection test, 
the court then went on to discuss 
the question whether the stricter 
standard of close judicial scrutiny 
should be applied. 


In Reed and Frontiero we * * * perceive 
an expression of deep concern by the Su- 
preme Courtto analyze statutory classifica- 
tions based upon sex in more pragmatic 
terms of this every-day modern world 
rather than in the stereotvped generaliza- 
tions of the Victorian age. At best, all that 
can be gleaned trom Reed and Frontiero 
is that until the Supreme Court is faced 
squarely with the problem of extending 
Reed ina case where sexual classification 
could be validly upheld under the “tra- 
ditional” test but not under “close judi- 
cial scrutiny,” we cannot be absolutely 
certain how statutory sex discrimination 
fits within equal protection doctrine. Up 
to this time only four members of the court 
have been willing to hold that sex is a sus- 
pect classification.*° 


Notwithstanding this uncertainty, 
the Weisenfeld court had no diffi- 
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culty in adopting the rule of the 
plurality opinion in Frontiero that 
sex is an inherently suspect clas- 
sification. The Weisenfeld opin- 
ion is doubly remarkable in that 
the statute declared unconstitu- 
tional discriminated against men 
and in favor of women. 

Thus, the question of the proper 
judicial standard of review of 
legislative sex classifications 
remains open. There appears to 
be a slight trend developing in 
favor of the adoption of a suspect 
classification standard, and the 
definitive resolution of this issue 
will determine the ultimate fate 
of numerous other classifications 
based upon sex. 0 
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News and Notes 
Lawyers’ Title Guaranty Fund 


BOARD OF TRUSTEES’ MEETING ... The 
Board of Trustees of The Fund met December 
7 and 8, 1973, in Orlando. Among actions taken, 
the board: 

Reappointed Colley, Trumbower and 
Howell, Certified Public Accountants, as 
auditors of The Fund. 

Approved and ratified the actions of the 
Investment Committee through December 7, 
1973, as reflected in the minutes of the commit- 
tee and board meetings. 

Approved appointment of Paul Game, Sr., 
to the Claim Committee and the Legislation 
Committee. 

Designated nominees for election to the 
Board of Directors of National Attorneys’ Title 
Assurance Fund, Inc., (the National Fund) to 
represent the Florida Fund: J. Ernest Collins, 
O. B. McEwan, Richard H. Merritt, Paul J. 
Stichler and William H. Wolfe. 

Reappointed Sylvester C. Smith, past presi- 
dent of the American Bar Association, to repre- 
sent The Fund in liaison with national real 
estate purchasers and mortgage lenders. 

Were advised that former Area Field Rep- 
resentative Stanley Gray would resign effec- 
tive January 1, 1974. 

Elected general officers: President and 
Executive Secretary—Paul J. Stichler; General 
Counsel and Assistant Executive Sec- 
retary—Fletcher G. Rush; Senior Vice 
President-Administration and Comptroller and 
Assistant Treasurer—B. E. Wilder; Senior Vice 
President-Legal and Assistant Executive Sec- 
retary—Harold A. Drees; Vice President-Legal 
and Chief Title Attorney and Assistant Execu- 
tive Secretary—Robert H. Threadgill; Vice 
President and Assistant Executive Sec- 
retary—G. Robert Arnold. 


TENTH ANNUAL ASSEMBLY... The 
Fund’s Tenth Annual Assembly of Members 
to be held March 21-23, 1974, at the Carlton 
House Resort Inn in Orlando, promises a com- 
prehensive program of great interest to Florida 
attorneys. The program will open on Thursday 
afternoon with an elementary title examination 
workshop, followed in the evening by the 
popular discussion of “sticky” legal title ques- 
tions led by a panel of Fund field and staff 
attorneys. On Friday, the program will include 


a report on computerized title information, a 
discussion of new legislation and a review of 
some appellate court decisions of 1973 related 
to real property law by the attorneys who han- 
dled those appeal cases. The Saturday morning 
portion of the program will be presented by 
the Condominium and Co-ops Committee of 
the Real Property, Probate and Trust Law Sec- 
tion of The Florida Bar. They will cover such 
topics as condominium conversions and the 
Securities Law as it relates to condominium. 


LAWYERS START TITLE PLANT IN 
BREVARD .. . Lawyers’ Title Services, Inc., 
of Brevard County, a Fund-affiliated title plant, 
recently commenced operations preparing 
abstracts covering Brevard County. The plant 
is located at 507 Palm Avenue, Titusville. 
Thomas L. Henderson, current chairman of the 
board of trustees of Lawyers’ Title Guaranty 
Fund, is president and a director. George 
Ritchie, a past president of the Brevard County 
Bar Association, is vice president and a 
director. William E. Weller, current president 
of the Brevard County Bar Association, is sec- 
retary and a director. Harvey C. Poe, a past 
president of the Brevard County Bar 
Association, is treasurer and a director. The 
plant manager is Robert White. 


HEADQUARTERS VISITORS... . During No- 
vember, 1973, several groups of visitors 
toured Fund headquarters and were instructed 
in Fund procedures of various operations. On 
November 15, 1973, as part of a program spon- 
sored by the local CPA Association, approx- 
imately 18 accounting students from Stetson 
University, Deland, and Florida Technological 
University, Orlando, and one professor from 
each of those colleges were given an explana- 
tion of The Fund, its operations and its account- 
ing system. The guests also attended an elec- 
tronic data processing demonstration where 
they witnessed the use of the computer to assist 
in accounting procedures. On November 20, 
1973, Reymond F. Kirkman, Jr., Managing 
Attorney of Attorneys’ Title Guaranty Fund, 
Inc., in Minnesota, visited Fund headquarters 
for a tour of the facilities and a brief orientation 
to Fund operations. On November 21, 1973, 
William J. Rumsey, San Diego, vice president 
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and national title counsel, and Donald R. Con- 
naway, Ft. Worth, Southwest regional title 
counsel, of Commercial Standard Title Insur- 
ance Company, visited Fund headquarters to 
meet the staff and observe operations in the 
reinsurance section. William T. Margiotta, Jr., 
executive assistant of Connecticut Attorneys’ 
Title Guaranty Fund, Inc., visited Fund head- 
quarters on November 28 and 29, 1973, and 
was given a full orientation program in which 
he was briefed on procedures in each operating 
section at Fund headquarters. 


TITLE NOTE BY A FUND ATTORNEY 
. «+ “Vacation of Park Shown on Plat” 

When property is designated as a “park” on 
a recorded plat and there is no expressed 
dedication, two kinds of rights have been 
created. The first are the rights of the public 
and second are the private rights acquired by 
persons purchasing lots described by reference 
to the plat. Florida East Coast Ry. Co. v. 
Worley, 38 So. 618 (Fla. 1905). If later the sub- 
divider desires to convey the property desig- 
nated as a “park” free of the public and private 
rights, release of the rights will have to be 
obtained and this may be difficult. The appro- 
priate governmental body to release the public 
rights is the county, if the property is located 
in a county area, or the city, if the property 
is located ina municipality. Formerly, a county 
could vacate or abandon the public rights in 
a park under the proceedings found in Sec. 
125.331, F.S., and a municipality could do so 
under the proceedings found in Sec. 167.09, 


F.S.; both of these statutes have recently been 
repealed. Sec. 125.331, F.S., was repealed by 
Ch. 71-14, Laws of Florida, effective May 5, 
1971. Sec. 167.09, F.S., was repealed by Ch. 
73-129, Laws of Florida, effective October 1, 
1973. 

There now appear to be no general statutes 
granting counties or municipalities the power 
to vacate or abandon the public rights in a park. 
It is questionable whether counties currently 
have power to eliminate public rights in parks. 
Municipalities have the power only if their 
charter grants it to them. If a charter does con- 
tain such provision and formal action is taken 
in compliance with it, the public rights in a 
park can be eliminated. 

The private rights may be eliminated by 
releases by all record owners of property in 
the platted subdivision or an appropriate class 
suit. Under the so-called “broad” or “unity” 
rule followed in Florida as to parks, purchasers 
in the platted subdivision acquire uncondi- 
tional private easements in the park shown on 
the plat including the right to insist that the 
park be kept open. Boothby v. Gulf Properties 
of Alabama, 40 So. 2d 117 (Fla. 1949). 

Merely clearing the public rights does not 
in and of itself eliminate the private rights. The 
recent case of Kasser v. Ke, 282 So. 2d 4 (3d 
D.C.A. Fla. 1973), held that without clearing 
the private rights title to a park was not “good, 
marketable and insurable.” 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 


VOL. 48, No. 2 


FEBRUARY, 1974 


: 
as 
= 
4 
. 
i 


News of the Local and State Judiciary 


Effective February 1, Chief Sixth 
Circuit Judge William A. Patterson, 
a judge in Pinellas County for 11 
years, has resigned to enter private 
law practice. A graduate of Stetson 
University, Patterson is now 
associated with the St. Petersburg law 
firm of Masterson, Sundberg & 
Rogers. 


The Florida Municipal Judges 
Association presented the Titusville 
Municipal Court and its two judges, 
Kendall T. Moran and Jerry W. 
Allender, the “Outstanding Court 
Award” for 1973. 

The award went to the court, 
according to Judge Allender, because 
of the “many innovations it has 
brought during the last few years,” 
such as alcoholic rehabilitation, youth 
juries, defensive driving schools 
rather than fines for traffic offenders 
and a volunteer probation service for 
young offenders and others. The court 
is due to be phased out of existence 
next year in accord with Article V. 


J. L. Godwin, county judge of 
Calhoun County, is serving as tem- 
porary judge of Gulf County. until 
Governor Reubin Askew appoints a 
successor to fill the vacancy left by 
the death of County Judge Sam P. 
Husband. Judge Husband died on 
November 28. 


Judge Gerald Mager of the Fourth 
District Court of Appeal has been 
reappointed to a three-year term as 
a member of the Judicial Council of 
Florida by Governor Reubin Askew. 


Appointment of Colie Nichols, Jr., 
Milton, as county judge in Santa 


Guyte P. McCord, Jr., (center) is sworn in as judge of the First District Court 
of Appeal by Chief Judge John S. Rawls (r.) on January 3. Raymond E. Rhodes, 
clerk of the First District Court, holds the McCord family Bible which was 
given to Judge McCord on his 16th birthday by his grandmother. Judge McCord, 
who formerly served as judge of the Second Judicial Circuit in Tallahassee, 
replaces Judge John Wigginton, who retired. 


Rosa County was announced in 
January by Governor Reubin Askew. 
He succeeds Mahlon C. McCall, who 
resigned. Judge Nichols received his 
B.S. degree in criminology and cor- 
rections from Florida State University 
in 1959. He was employed by the 
Florida Division of Corrections for 
three years and was district super- 
visor for the Florida Probation and 
Parole Commission from June 1960 
to March 1968. Since then, he has 
been in the insurance business. 

On December 17, the city commis- 
sion of Clearwater appointed Stephen 
Nall to the position of associate 


Local Bar Association Activities 


Homestead Bar. New officers for this 
local association elected at the 
December meeting are: Thomas 
Chambers, president; Thomas Tilson, 
vice president; Charles Rowe, sec- 
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retary; and Michael R. Richman, 
treasurer; all of Homestead. 


Clearwater Bar. In cooperation with 
the Clearwater Sun, this local bar will 


municipal judge for the City of Clear- 
water. 


Former Municipal Judge Richard 
G. Weinberg was honored by the city 
commission of St. Augustine at a spe- 
cial ceremony recently. He was pre- 
sented with a resolution citing him 
for ten years of outstanding service. 
The resolution stated that he exem- 
plified the finest qualities of a judge 
since his appointment April 23, 1963. 
The municipal court of the City of St. 
Augustine was abolished under the 
provisions of Article V of the Florida 
Constitution. 


again sponsor a legal forum this year 
at the Clearwater YMCA. Dates and 
topics for the forum include: real 
estate and condominiums, February 
26; landlord-tenant and consumer 
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protection, March 5; and wills and 
estates, March 12. The Clearwater Bar 
also sponsored a get-acquainted party 
for new members recently. 

At the association’s January meet- 
ing William E. Nodine, president of 
Clearwater Savings and Loan 
Association, spoke on “What's 
Ahead.” The meeting was held at the 
Fort Harrison Hotel. 


Nassau County Bar. Mercury N. 
Kavouklis of Fernandina Beach was 
recently elected president of this 
local bar. 


St. Petersburg Bar. At the January 
meeting held at the Princess Martha 
Hotel in St. Petersburg, James T. Rus- 
sell, state attorney, spoke on the crimi- 
nal justice system. 

It was announced at this meeting 
that the St. Petersburg Bar approved 
real estate contracts are now available 
for 10¢ each. These multiple carbon 
sets have been developed by the 
association committee over the years 
and their use is encouraged. 

Also at the January 2 meeting, the 
St. Petersburg Bar approved, by a sub- 
stantial majority, Section 10, Article 
V ofa proposed constitutional amend- 
ment to provide for merit selection 
and retention of judges and justices. 


Tallahassee Bar. At the regular meet- 
ing held on January 8, this association 
honored Judge John T. Wigginton 
who has retired after a long career in 
the first District Court of Appeal. 
Senator Mallory Horne served as 
emcee for the program and some of 
Judge Wigginton’s friends and 
associates reminisced about his legal 
career, including former Govemors 


LeRoy Collins and Millard Caldwell 
and Leo Foster. 

Judge Wigginton was presented a 
plaque for his years on the bench by 
Appellate Judge Sam Spector repre- 
senting the Association of District 
Court Judges. 


Miami Beach Bar. On December 10, 
1973, this local bar passed a resolution 
opposing the automatic rotation of 
judges. The resolution was in 
response to a procedural ruling under 
consideration by the Florida Supreme 
Court which would require all circuit 
judges to rotate at six month or other 
specified intervals. 

The Miami Beach Bar opposes any 

and all plans requiring automatic 
rotation, its officials reported, 
because it is not feasible or practi- 
cable in a metropolitan area such as 
Dade County. Further, it would lead 
to disruption of the proceedings 
before the Dade County Circuit Court 
and would be particularly harmful in 
the probate division where expertise 
of judges is invaluable. 
Indian River County Bar. 1974 
officers for this bar association are: G. 
Kendall Sharp, president; Charles R. 
McKinnon, vice president; and Gor- 
don B. Johnston, secretary. 

At its November meeting, the 
Indian River Bar passed a resolution 
cancelling its minimum fee schedule. 
The action followed receipt of a letter 
of warning from President Earl Had- 
low stating that the Justice Depart- 
ment plans to bring antitrust suits 
against local bars adhering to 
minimum fee schedules. 


First Judicial Circuit Bar. Officers for 
this association for 1974 are: pres- 
ident, Lefferts L. Mabie, Jr., Pen- 


Partnerships & Associations 


Jeffrey L. Meldon announces that 
Peter F. Laird has become a partner 
with him in the general practice of 
law. Offices for the firm known as 
Meldon & Laird are at 607 North East 
First Street, Gainesville 32601. 


In Naples, Lawrence Dent Martin, 
formerly of the Judge Advocate 
General’s Corps, United States Army, 
has become associated with Frank C. 
Alderman III in the practice of law. 
Offices for Alderman & Martin are 
located at 3401 Tamiami Trail East, 
telephone 774-0053. 


Robert M. C. Rose, formerly with 
the Florida Public Service Commis- 
sion, has become associated with the 
firm of Myers, Kaplan, Porter, Levin- 
son & Kenin. Offices remain at Bric- 
kell Executive Tower, 1428 Brickell 
Avenue, Miami 33131. 
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Leon D. Bess, a member of the 
Florida, Michigan and Arizona State 
bars, has been made a partner in 
Evans, Kitchel & Jenckes, P. C., 353 
North First Avenue, Phoenix, Arizona 
85003. 


The firm of Robertson, Robertson 
& Walker announces that William S. 
Cummins and Frederick B. Benson 
have become members of the firm 
now known as Robertson, Robertson, 
Walker, Cummins & Benson. Offices 
are located at 2155 Main Street, 
Sarasota and 460 South Indiana 
Avenue in Englewood. Mr. Cummins 
is the resident partner in Englewood. 


William P. Cagney III, formerly 
with the U. S. Department of Justice 
Organized Crime and Racketeering 
Section in Miami, and Arthur W. Tif- 
ford, formerly of the U. S. attorney’s 


sacola; vice presidents, Roy Camp- 
bell, Fort Walton, T. A. Shell, Pen- 
sacola; secretary,C. LeDon Anchors, 
Fort Walton; treasurer, Michael J. 
DeMarko, Pensacola. Allen Lindsey, 
Jr. Milton; Robert A. Hart, Pen- 
sacola; and John Merting, Pensacola 
will serve on the executive com- 
mittee. 


Collier County Bar. President Daniel 
R. Monaco said that he attended a 
state bar conference where it was 
stated that a poor relationship has 
developed between lawyers and the 
press. “I don’t think we have a prob- 
lem here,” Monaco said. Reporters 
are invited to attend meetings of the 
association and to call on lawyers for 
explanations of legal complexities. 


Putnam County Bar. Joe Brown, 
director of management and staff of 
the Florida Senate, spoke to this local 
bar association at its December 
meeting. Brown said that the state 
legislature is considered first in the 
country because of its independence 
of the executive branch, staffing and 
modernization. 

In other business at the meeting, 
Putnam County Bar members voted 
that a $5 fee be paid by lawyers for 
each civil case filed. The money will 
be used for the law library in the 
courthouse. 

Also, members rejected a confiden- 
tial sales information form proposed 
by the Department of Revenue. They 
further agreed to rescind previous 
approval of the minimum fee 
schedule. The bar also adopted a 
resolution opposing the uniform 
probate code. The code is now under 
consideration by a legislative com- 
mittee. 


office, also in Miami, have formed a 
professional association. Offices are 
located at 200 S.E. First Street, 800 
Greater Miami Federal Building, 
Miami 33131, telephone 371-0638. 


F. Linton Sloan andJames R. Meyer 
announce the formation of a new part- 
nership. Offices for the firm known 
as Sloan & Meyer are located at 225 
South Central Avenue in Bartow, tele- 
phone 533-0959, and 107 North 
Church Avenue in Mulberry, tele- 
phone 425-3145. 


Due to the appointment of Richard 
G. Davis as judge of Industrial 
Claims, the Tampa law firm Rose & 
Davis has dissolved. Warren Cary 
Rose and David Luther Woodward, 
formerly trial attorney general for the 
U.S. Department of Agriculture in 
Washington, D.C. and assistant 
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Attorney General of Florida, have 
formed a_ professional association 
known as The Law Offices of Rose 
& Woodward, Chartered. Offices are 
located at 1211 The Madison Build- 
ing, 412 East Madison Street, Tampa 
33602, telephone 229-0851. 


The law firm of McDonald & 
McDonald announces that Eugene H. 
Steele, formerly trial attorney for the 
litigation division of the Federal Avia- 
tion Administration, has become 
associated with the firm. Offices 
remain at 1450 S.W. Ist Street, Miami 
33135, telephone 643-5313. 


Michael E. Zealy, Stetson Univer- 
sity, 1970; Steve E. Moody, Mercer 
University, 1970 and Kenneth M. 
Jones, University of Florida, 1972, 
have formed a_ law partnership. 
Offices for Zealy, Moody & Jones are 
located at Suite 200,207 East Broward 
Blvd., Fort Lauderdale 33301. 
Telephone for the new partners is 


525-4745. 


On January 2, Charles H. Oates and 
James A. Shaffer began practicing law 


Stephen Nall has resigned as first 
assistant county attorney for Pinellas 
County and has opened an office for 
the practice of law at Suite 2-6, 118 
North Fort Harrison Street, Clear- 
water 33515. His telephone number 
is 443-4568. 


In Fort Myers, Richard W. Wine- 
sett has opened a law office at 27 
Patio DeLeon, telephone 334-4401. 
Winesett formerly practiced law at 1 
East Silver Springs Blvd. in Ocala. 


J. Cheney Mason has withdrawn 
from the law firm of Davids, Decker, 
Henson & Mason. He will continue 


Office Openings and Removals 
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Legal Research 


Surveys, analyses, and opinions of 
applicable law, including Brief and 
Memoranda Preparation 


P. O. Box 8822-Univ. Br. 
Miami, Fla. 33124 


(305) 945-7180 24 hours daily 
—for attorneys only— 
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under the name of Oates & Shaffer 
with offices at 211 First Street North, 
St. Petersburg 33701, telephone 822- 
4355. 


Since January 1, Russell K. 
Peavyhouse has been a partner of the 
Tampa law firm formerly known as 
Giglio & Grant. Offices for Peavy- 
house, Giglio & Grant remain at the 
Austin Center, Decoa Building, Suite 
110, 1411 North West Shore Blvd., 
Tampa 33609, telephone 872-1531. 


The law firm of Ausley, Ausley, 
McMullen, McGehee and Carothers 
of Tallahassee announces that Wil- 
liam M. Smith and Lee L. Willis have 
become members of the firm.C. Gary 
Williams and Daniel O. Palmer have 
become associates. The firm will con- 
tinue the practice of law at the 
Washington Square Building in Tal- 
lahassee under the name of Ausley, 
McMullen, McGehee, Carothers & 
Proctor. 


Charles R. Burnett, who has re- 
signed from the Tax Division, Depart- 


ment of Justice, Washington, D.C., 
announces his association as a partner 
with Jerry B. Wells. The new part- 
nership, known as Wells & Burnett, 
maintains its offices at 421 North Wild 
Olive Avenue. The firm’s mailing 
address is Post Office Box 5385, 
Daytona Beach 32020 and the tele- 
phone number is 253-3676. 


Abraham B. Rosenberg and Wil- 
liam Grossbard have formed a part- 
nership for the general practice of 
law, located at 6191 S.W. 45th Street, 
Suite D, Davie 33314. 


In Sarasota, Eugene O. George has 
become associated with the law firm 
of Burket, Smith & Bowman. Offices 
remain at 810 First Federal Savings 
& Loan Association Building. 


James E. Andrews and Thomas H. 
Lehrer announce their association for 
the practice of law. Offices are located 
at 2501 East Commercial Boulevard, 
Suite 205, Fort Lauderdale 33308, 
telephone 772-8110 or 772-0430. 


When you march to a different drummer . . . 


Be sure to advise Bar headquarters of your address change 


in private practice at 17 South Lake 
Avenue, Suite 103, Orlando. 


Michael A. Linsky has opened an 
office for the practice of law at the 
Legal Center, Suite 310, 725 East 
Kennedy Boulevard, Tampa 33602, 
telephone 223-7509. 


In Fort Lauderdale, Donald B. 
Medalie has relocated his offices to 
Suite 207, 2821 East Commercial 
Blvd., telephone 776-7353. Also, 
Stuart J. Starr has become associated 
with the firm. 


Thomas A. Burford and Frederick 
W. Daily III have relocated their 
offices to 333 Building, 333 Southern 
Blvd., Suite 202 in West Palm Beach 
33405. The telephone number for the 
firm which continues under the name 


of Burford & Daily, is 655-8020. 


The firm of Smith, Grimsley, Bar- 
ron & Remington announces the 


relocation of its offices to 25 Walter 
Martin Avenue, Suite 1, Fort Walton 
Beach 32548. The firm mailing 
address is post office drawer LL and 
the telephone number remains 243- 
8194. In addition, the firm announces 
that Alfred B. Gordon, Jr., has be- 
come an associate. 


Joseph L. Saunders announces the 
removal of his offices to 2204 Holly- 
wood Boulevard, Hollywood 33020. 
His telephone numbers are 921-4484 
and 921-4481. 


Robert R. Coombes has relocated 
his office to the Calder Building 305 
Lake Avenue, Lake Worth 33460, 
telephone 588-7383. 


Myron M. Stevens has relocated his 
offices to Suite 816, Cape Royal Office 
Bldg., 1980 North Atlantic Avenue, 
Cocoa Beach 32931. The new tele- 
phone number is 783-5030. 
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Lawyers in the News 


The United States Senate con- 
firmed President Nixon’s renomina- 
tion of William Stafford as United 
States attorney for the Northern Dis- 
trict of Florida on November 28, 1973. 
Stafford, of Pensacola, was appointed 
to his first four-year term in 1969. 

U.S. Attorney Stafford has 
appointed Nickolas P. Geeker as an 
assistant United States attorney also 
for the Northern District. Geeker, who 
is a resident of Pensacola, graduated 
with the charter class of the FSU Col- 
lege of Law. He served as law clerk 
to U.S. District Judge David L. Mid- 
dlebrooks and was assistant state 
attorney in Pensacola. Geeker will be 
resident at Stafford’s headquarters 
office in Pensacola. 


Lawrence L. Korda is now an 
assistant to Broward Public Defender 
Warner S. Olds. Korda was admitted 
to The Florida Bar in October. 


Murray Sams, Jr., Miami, taught a 
trial strategy workshop January 7-9. 
The workshop was presented by the 
Practicing Law Institute at the St. 
Regis Sheraton Hotel in New York 
City. 


Herman Ulmer, Jr., has been 
elected to membership in the Ameri- 
can College of Probate Counsel. The 
college is an international association 


of lawyers organized for purposes of 


modernizing and improving probate 
procedures throughout the country. 
Ulmer practices law in Jacksonville 
with the firm of Ulmer, Murchison, 
Ashby & Ball. 


The board of directors of the Bar- 
nett Bank of Tallahassee has named 
Julius F. Parker, Jr., of Madigan, 
Parker, Gatlin, Truett & Swedmark, 
as general counsel for the bank effec- 
tive January 1. Mr. Parker’s father, the 
late Julius F. Parker, president of the 
Florida State Bar Association in 1945, 
was a founder of the bank and was 
general counsel and chairman of the 
board at his death in 1966. 


Joseph L. Saunders been 
appointed public defender for the 
City of Hallandale. 


John S. Lloyd was appointed to the 
position of Miami city attorney. A 
graduate of the University of Miami 
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School of Law magna cum laude, 
Lloyd formerly served as assistant city 
attorney. He succeeds Alan H. Roth- 
stein. 


Gerald H. Birnesser is serving as 
the first public defender of Pompano 
Beach. The city commission created 
this position last November pursuant 
to the U.S. Supreme Court ruling that 
any person who faces a potential jail 
sentence has the right to free legal 
counsel if he cannot afford his own 
lawyer. According to Birnesser, the 
caseload has been moderate thus far, 
but he expects the work to increase 
as the word spreads. 


Terry R. McDavid, Lake City, has 


been appointed by Governor Reubin 


Askew to the board of trustees for the 


Stephen Foster Memorial Fund. 
McDavid is a member of the Board 
of Governors of The Florida Bar. 


In a special election on December 
21, Trevor B. Lamb was chosen to fill 
the vacant city council position in 
Daytona Beach Shores. Mr. Lamb 
now represents Zone 2 of the city in 
a term of office that runs until April 


of 1975. 


Walter R. Paynter, formerly of 
Miami, has accepted a position which 
began January | with an American 
consulting firm doing business in 
Iran. His address is Post Office Box 
12/1135, Tehran, Iran. 


Effective January 2, Donald G. 
Nichols resigned as state attorney for 
the Fourth Judicial Circuit. Nichols 


has returned to private law practice 
in Jacksonville. To succeed Nichols, 
Governor Askew has appointed 
former State Attorney T. Edward 
Austin. 

“T am very pleased we were able 
to prevail upon Mr. Austin to return 
to this most important office,” the 
Governor said. Austin, who received 
his law degree at the University of 
Florida, has served tor the last two 
years as general counsel for the City 
of Jacksonville. 


Florida Bar member Roger D. Eric- 
son has joined Inland Container 
Corporation in Indianapolis, Indiana 
as assistant vice president law. 

Ericson, re- 

ceived his law de- 

gree from Stetson 

University, is the 

corporation's first 

inside legal coun- 

sel. For the past 

11 vears, he has 

served as assistant 

secretary and as- 

f sistant general 

counsel to the Chemetron Corpora- 
tion in Chicago. 


Judge Jack A. Harnett has been 
elected as president of the Gadsden 
County Chamber of Commerce. Har- 
nett is a lawyer and municipal judge 
in Quincy. 


Edward S. Jaffry has resigned his 
position as part-time counsel for the 
new State Elections Commission. 
Jaffry is a legislative lobbyist. 


DAYTONA DATA CENTER 
P. O. Box 2119 
Daytona Beach, Florida 32015 


Price $1.50 Per Set Prepaid, or, 10 For $12.50 


ORDER FOR LOAN 
AMORTIZATION SCHEDULE 


In and Out Same Day 


Interest 


Amount of Loan 
> 


Term of 
Loan 


Monthly Add’! 
Payment Sets 
5 $1.00 ea. 


Month of 
lst Paym't 


Monthly 
OO Quarterly 


O Semiannual 
O Annual 


Unless indicated, schedules will be monthly including interest 


Show month of Ist payment if Dec. 31st totals are desired 


O Includes Interest 
0 Plus Interest 
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time 
so valuable 


able time on those legal research problems, | 
consider the advantages of having them— 


handled by Florida's first truly professional 
research service. Not only will you benefit 
by having your problem thoroughly re- 
searched in the state’s best legal resource 
library, but your problem will be assigned 
to a senior law student whose area of inter- 


est and specialization coincides with your 


particular case High quality 
research, carefully written and edited, is 
returned to you within twelve days in any 


form you specify — memorandum, appel- 


late or trial brief, opinion letter, or other. 
Research for Lawyers also provides extra 
speedy seven day or 48-hour service. Valu- 


able research services handled in a profes- 


sional manner that save you more than post 
time. For complete details, call. 


RESEARCH 
for lawyers 


Box 13777 Gainesville, Florida 32604 
(904) 373-3451 24 hours daily 
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The advertising policy of the Journal is to accept no ads that dis- 


criminate on the basis of sex, race, color, religion, age or national 
origin. Ads must be in keeping with the dignity of the legal profession. 


CLASSIFIED ADVERTISEMENTS 


POSITIONS AVAILABLE 


Openings for two law graduates on edito- 
rial staff of nation’s leading publisher of 
city and county codes. Some editorial 
experience preferred but not required. 
Prior practice or membership in state bar 
not required. Please send resume and sal- 
ary requirements to Municipal Code Cor- 
poration, P.O. Box 2235, Tallahassee 
32304 


Tax attorney (Fla., N.Y.) CPA, 37, Miami 
resident, seeks association and/or part- 
nership, or employment with partnership 
opportunity in Miami area. Reply Journal 
Box 24. 


Young attorney, member of Fla. and S.C. 
Bars, presently engaged in general prac- 
tice in S.C., desires a position with a small 
or medium-sized law firm located along 
the E. coast of Central or South Fla. Reply 
Journal Box 51. 


General counsel wanted for career service 
position with Florida Department of Busi- 
ness Regulation. Will serve in administra- 
tive supervisory capacity over six full-time 
attorneys; extensive travel. 15 years legal 
experience preferred, four years minimum 
accepted, two of which must be super- 
visory. Must be Fla. Bar member. Salary 
$22,000 to $30,000. Write Lee Dorn, Per- 
sonnel Office, Dept. of Business 
Regulation, Rm 311, Carlton Bidg., Tal- 
lahassee 32304. 


Tax attorney: Law firm in Central Fla. 
seeks tax attorney with four to eight years 
corporate tax experience with IRS or law 
firm. Send resume including salary, his- 
tory and requirements in confidence to 
Journal Box 56. 


Attorney with approximately two years 
trial experience wanted for defense litiga- 
tion in specialized area of law. Send 
replies to Journal Box 54. 


Attorney, 34, member of Missouri Bar, 
admitted 1964, has moved to Fla. with 
family, currently seeking position with 
corporation, law firm or governmental 
agency. Nine years general private prac- 
tice with substantial experience in real 
estate, corporations and insurance claim 
defense including personal injury, prod- 
ucts liability and workmen's compen- 
sation. Resume upon request to Journal 
Box 52. 


Ph.D. candidate, applied economics, 31, 
admitted Colorado Bar 1969, Fla. Bar 
1972. Training in economics analysis, 
resource economics, computer program- 
ming, statistics. Five years experience in 
microbiology laboratory. Chemistry, 
physics, biological sciences. Desires 
experience in practice of law with view 
toward utilizing unique background. 
Central Fla. preferable. Resume upon 
request. Reply Journal Box 53. 


Attorney with probate and estate planning 
experience needed by medium size law 
firm. Contact Mr. Hodge of Graham, 
Hodge & Swan, P.A. (305) 771-4790, 3081 
E. Commercial Bivd., Ft. Lauderdale 
33308. 


Attorney: Immediate opening for school 
board attorney to work 80% of full time. 
Direct inquiries to: Office of the Superin- 
tendent, Collier County Public Schools, 
2626 Tamiami Trail E., Naples 33940. 


POSITIONS WANTED 


Young attorney, member of Fla. Bar, out- 
standing background and experience, 
seeks position with potential. Resume 
upon request from Journa/ Box 50. 


Tax attorney, CPA, seven years experience 
with IRS, CPA firm, and law firm desires 
opportunity in tax field. Resume upon 
request. Reply Journal Box 8. 


Labor attorney—Labor counsel for one of 
the top 15 corporations, 37 years old, 
Florida Bar member, NLRB experience, 
full range of OSHA, EEOC, W-H, state FEP, 
and veterans reemployment. Wish to 
return to Florida. Write Journal Box 57. 


Attorney, 31, member of Rhode Island Bar, 
admitted 1969, desires to relocate to 
Florida with family, seeking position with 
corporation, law firm or governmental 
agency. Five years general practice with 
substantial experience in real estate, cor- 
porate work, criminal defense, personal 
injury and workmen's compensation. 
Resume on request to Journal Box 55. 


Fla. attorney, 41, 15 years’ experience in 
litigation, labor and corporate law. Pres- 
ently head of four-man law department in 
one of nation’s largest corporations. 
Seeks challenging opportunity in private 
or corporate practice in Fla. Excellent 
background. References upon request. 
Reply Journal Box 43. 


Attorney, 31, member of Fla. Bar, admitted 
1968, house counsel to NYSE corporation 
in transportation industry for past five 
years. Experience in general corporate, 
commercial, finance, real estate and cor- 
porate reorganization. Desires position 
with corporate law department or private 
practice. Resume and interview upon 
request. Reply Journal Box 62. 


Experienced Fla. general practitioner 
desires new affiliation with an individual 
or firm anywhere within the state. Experi- 
ence includes trials, estates, contracts, 
real estate and corporate. Wishes either 
immediate or near-term partnership or 
firm membership. Reply Journal Box 63. 


Mature attorney, northern city, lic. Fla., 
experienced civil litigation, wishes to meet 
same object-low-pressure association or 
partnership, S.E. Fla. Reply Journal Box 
64. 


Attorney experienced in real estate, pres- 
ently employed by large Fla. corporation 
engaged in all phases of real estate trans- 
actions, seeks association with land 
developer, lending institution or law firm. 
Ivy league graduate. Member Fla. Bar. 
Reply Journal Box 65. 


Attorney, 26, trying to get established, 
member of Fla. Bar, desires position in 
Fla. Reply Journal Box 66. 


Attorney, recently admitted to Fla. Bar, 
three years general corporate experience 
with Wall Street firm, ivy law school and 
college, desires position in South Fla. Re- 
ply Journal Box 58. 


Attorney, 52, in active private practice of 
law in Miami for 13 years, desires to 
relocate. Experienced in commercial 
loans, real estate, condominiums, bank- 
ruptcy and government procurement. 
Prefers West Coast area but not adverse 
to any offers from law firms or private 
industry. Reply to Journal Box 59. 


Tax attorney, four years experience with 
National Office, Internal Revenue Service, 
ten years experience in law dept. and tax 
depts. of two major Pittsburgh-based cor- 
porations. Member Fla. Bar since 1959, 
U.S. Tax Court, U.S. Supreme Court. 
Wishes to associate with firm in tax prac- 
tice or tax counsel, tax director of cor- 
poration. Reply Journal Box 60. 


POSITION WANTED 

| have been a trial lawyer in 
Brooklyn, N.Y. for 21 years, 
member of Fla. and U.S. Bars, 
have tried hundreds of criminal 
cases from disorderly conduct 
to murder and some major neg- 
ligence and other diversified 
cases. | want to relocate in 
Miami area. | seek an associa- 
tion and/or partnership in my 
present specialty, but willing, 
if you are, to undertake diver- 
sified legal work. Reply to 
Seymour Friedman, 26 Court 
St., Brooklyn, N.Y. 11242 (212) 
522-0222. 


1974 J.D. Ivy league law school and col- 
lege. B.A. summa cum laude with distinc- 
tion, Phi Beta Kappa, general honors. 
Advanced income and estate tax courses. 
Desire to join firm or corporation as tax 
attorney. Write Journal Box 67. 


BOOKS 


LAW BOOKS 
Bought and Sold 
Appraisals and quotations made on 
libraries or major sets 
Southeastern Law Book Co., Inc. 
5025 Roswell Rd., N.E., Ste. 101 
Atlanta 30342 .. . (404) 256-4956 


LAW BOOKS—Reports, statutes, texts, 
etc. New or used; bought and sold. Wm. 
W. Gaunt & Sons, Inc., Gaunt Building, 
3011 Gulf Drive, Holmes Beach, Florida 
33510. 
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CLASSIFIED ADVERTISEMENTS 


BOOKS 


Fla. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 
USCS,USL ed 


Representing the Lawyers 
Co-operative Publishing Company. 


Palmetto 33561 
(813) 896-2626 
(West Coast) 


Frank Merville 
1710 Flamingo Dr. 
Oriando 32803 
(305) 896-2340 
(Central Fla.) 
John Petty 

(305) 967-3710 
P.O. Box 15101 
West Palm Beach 


Fred Carr 

4544 Marseille Dr. 
Pensacola 32505 
(904) 433-0377 33406 
(Northwest Fia.) P.O. Box 27% 
Jacksonville 32203 
Vic Warminger (East Coast) 
P.O. Box 111 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 


George R. Lewis, Sr. 
110 Indian.Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


For Sale: Complete set of Federal Supple- 
ment. Excellent condition. Reply to P.O. 
Box 1169, Tallahassee 32302. 


Wanted: Complete set of West’s Southern 
Reports First and Second Series. Reply 
Journal Box 61. 


MISCELLANEOUS 


Corporation Supplies—As you are aware, 
the prices of corporation supplies have 
increased. Why not deal with a mail order 
company, and save money? Complete 
corporate outfit with our Subchapter S 
and 1244 minutes, $20. Blank sheets 
deduct $1. This cost complete includes 
shipping to you. Send for complete 
brochure of corporation supplies. Write 
Nationwide Corporation Supplies, P. O. 
Box 729, Hallandale, Florida 33009. 


IS LEGAL RESEARCH keeping you in the 
office more than you think it should? 
American Legal Research Corp. has 
the answer to your problem. See our dis- 
play ad in this issue for details. 


Attention Attorneys: A complete tine of 
corporation supplies. Try our most 
popular corporate outfit—the all-in-one 
kit with 1244 minutes. Delivered to you 
complete for only $20. Write for brochure 
of our complete line. Orders shipped same 
day from our mailing house. South East 
Seal & Stamp Company, P. O. Box 1279, 
Hollywood, Florida 33022. 


Patent office trademark and patent 
records investigations. Stan Stanton’s 
Search Service. Room 1000, 927-15th St., 
N.W., Washington, D.C. 20005. Phone 
(202) 638-1210. 


CORPORATION SUPPLIES 
Have you ever been delayed with your cor- 
poration closings? You won't be if you 
order from State Seal & Certificate Co., 
where your order is shipped the same day 
as received. 1244 minutes included in 
compact (C-1 or C-2) outfits. Send for 
brochure of complete line of corporation 
supplies. P.O. Box 1280, Hollywood 
33022. See our display ad in this issue. 


WEEKLY SUMMARIES 

Know what decisions were rendered last 
week. Decisions of Florida Supreme Court 
and the four District Courts of Appeal are 
available from Florida Appellate Court 
Reporting Service. Write Municipal Code 
Corporation, P. O. Box 2235, Tallahassee, 
Florida 32304. 


Expert meteorological witness—Me- 
teorological testimony, investigations, 
and written reports for law firms and 
insurance companies. Practicing aeronauti- 
cal and tropical meteorologist in Fla. and 
Latin America since 1939. Professional 
member American Meteorological Society. 
Robert S. Bush, Consulting Professional 
Meteorologist, 7910 S.W. 52 Ave., Miami 
33143 . . . (305) 666-4406. 


EXPERT WITNESS testimony and written 
reports in cases of workmen's compensa- 
tion and other litigation involving employ- 
ment expertise, wage loss, occupational 
outlook and vocational recommendations 
to determine employability, or nonem- 
ployability for physically, mentally and 
emotionally impaired. Excellent expertise 
and reputation. Have worked for carrier 
and claimant. Will travel as required. 
Harold Dunsky, 18201 N.E. 10th Avenue, 
North Miami Beach, Florida 33162. Phone 
305/651-8835. 


DOCUMENT EXAMINER 

Retired Special Agent of FBI with 30 years 
experience in FBI Laboratory. Qualified as 
expert witness throughout US., ete. 
Examination of documents: handwriting, 
handprinting and_ typewriting iden- 
tification, detection of forgery and altera- 
tions and related problems. 

GEORGE MESNIG, 1616 Bunker Hill Dr., 
Sun City Center, Fla. 33570 (813) 634-1616 


Florida Organization Kit complete for 
either a Std. Corp. or P.A. with many spe- 
cial forms. Revised Sept. 1973 to Florida 
Statutes with citations. Base price of $27 
includes certificates, seal, also postage 
and Fla. sales tax. Liberal discount pro- 
gram based on yearly purchases. COR- 
MAN SALES, Box 1332, Auburndale, Fla. 
33823. 


All about wills for Fla. residents. Ralph 
Richards, Clearwater lawyer, provides all 
the important details on Fla. wills and 
estates, but advises against ‘‘do-it- 
yourself” will-making. Give this book to 
your clients. Only $1.50 per copy. Quantity 
prices on request. Send today to: Trend 
House, P. O. Box 384, Tampa, 33601. 


Economics of wrongful death or disability. 
Objective appraisal or loss provides sound 
basis for settlement. Prompt, nationwide 
service. J. Fremon Jones, Ph.D. P.O. Box 
6186, Norfolk, Virginia 23508. (804) 489- 
8000 Ext. 578, (804) 499-2818. 


Renee C. Martin (609) 448-5360. Over 25 
years’ experience in all phases of hand- 
writing examinations, reports and tes- 
timony including recall petitions. 
Qualified expert witness, author, lecturer, 
instructor. 205 Nassau St., Princeton, N.J. 
08540. 


Professional Engineer: Reports and 
advice, experienced expert witness, court 
testimony, electrical, mechanical, 
chemical, guarding, construction. Profes- 
sional engineer licensed since 1948. Wil- 
liam D. Gerdsen, Ph.D., 718 N. Lake 
Avenue, Delray Beach, Florida 33444. 
Phones (305) 276-7252 or (201) 755-4952. 


Interested in an applicant whose ad ap- 
pears here? Please respond to the box 
number given and mail it as directed to 
the Journal. The Journal office does not 
have on file the resumes of these appli- 
cants. The Journal is pledged to preserve 
the confidential nature of these an- 
nouncements and will not give informa- 
tion about the applicant to callers. All 
responses to box numbers will be for- 
warded to the advertiser the same day 
they are received in the Journal office 
and air mail is used when appropriate. 


THE LRS NEEDS YOU 


The statewide Lawyer Referral 
Service is constantly seeking new 
members for the statewide panel. 
Write The Florida Bar Lawyer Re- 
ferral Service for information and 
an application, Tallahassee 32304. 


Classified advertising—effective January 
1, 1974—$15 per insertion to nonmem- 
bers; $10 per insertion to members of The 
Florida Bar. Display classified: $25. Copy 
deadline for classified ads accepted up to 
the 10th of the month preceding. Payment 
for classified ads must be made in 
advance. 
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(continued from page 74) 

and Robert C. Ward, Miami Beach, vice 
chairman, Committee on Advocacy, 
General Practice Section; Bill Colson, 
Miami, vice chairman, and Leon H. Hand- 
ley, Orlando, vice chairman, Automobile 
Reparations, General Practice Section; J. 
Rex Farrior, Jr., Tampa, vice chairman, 
Availability of Legal Services to the Moder- 
ate Income Public, and chairman, Budget 
and Finance, General Practice Section; 
Louis Stinson, Jr., Miami, vice chairman, 
Consumer Class Actions, General Practice; 
Leonard H. Gilbert, Tampa, chairman, 
Court Modernization, General Practice; 
Samuel S. Smith, Miami Beach, chairman, 
Subcommittee on Speakers, General Prac- 
tice; Richard W. Rodgers, Miami, vice 
chairman, Education Programs and Mono- 
graphs, General Practice; Burton B. Loebl, 
North Miami Beach, vice chairman and 
Michael B. Sikes, Miami, vice chairman, 
Environmental Law, General Practice; A. 
Alston Fisher, Jr., Miami, chairman, Sub- 
committee on Condominium, General Prac- 
tice; David G. Conn, Flagler Beach, vice 
chairman, and Robert L. Koeppel, vice 
chairman, Representation of Defendants in 
Criminal Proceedings; Timothy Carl Blake, 
Miami, vice chairman, Service and 
Assistance to the Law Student Division; 
Leonard H. Gilbert, vice chairman, and 
Louis H. Hill III, Tampa, vice chairman, 
State General Practice Organization. 

Walter H. Beckham, Jr., Miami, is 
chairman-elect of the Insurance, Negli- 
gence and Compensation Law Section. 
Honorary member, Council of this section, 
Ralph H. Kastner, Ft. Lauderdale; James 
E. Thompson, Tampa, Southeast member- 
ship chairman for the section; Arthur H. 
Toothman, Miami, Aviation and Space Law 
Committee, Insurance Section; Edward H. 
Cushman, Bal Harbour, Fidelity and Surety 
Law Committee, Insurance Section; John 
W. Thornton, Miami, Health Insurance 
Law, Insurance Section; Reginald L. Wil- 
liams, Miami, Life Insurance Law Commit- 
tee; Cromwell A. Anderson, Miami, 
chairman, Maritime Insurance Law Com- 
mittee; Walter H. Beckham, Jr., Miami, ex 
officio, Medicine and Law Committee and 
Modern Technology Committee; William 
M. Hoeveler, Miami, vice chairman, 
Products General Liability and Consumer 
Law Committee; A. J. Cone, West Palm 
Beach, Trial Techniques Committee; Wal- 
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ter H. Beckham, Jr., Miami, chairman, 
Advisory Committee on Committee 
Appointments, and ex officio, Scope and 
Correlation Committee; Wm. Reece Smith, 
Jr., Tampa, vice chairman, Liaison Commit- 
tee of Insurance Law Section. 

Joseph R. Julin, Gainesville, Council, 
Legal Education and Admissions to the Bar 
Section; Robert P. Murray, Lakeland, sec- 
retary, Litigation Section; Osee R. Fagan, 
Gainesville, Florida state chairman, Local 
Government Law Section; James T. Finlen, 
Ft. Lauderdale, and Hamilton K. Beebe, 
South Naples, honorary members, National 
Resources Law Section Council; Thomas 
Clingan, Coral Gables, vice chariman, 
Marine Resources; G. W. Capley, Patrick 
Air Force Base, vice chairman, State and 
Municipal Law, Public Contract Law Sec- 
tion; Jerrold Seymann, Boca _ Raton, 
chairman, Finance and Meetings, Public 
Utility Law Section; W. A. Nelson, Miami, 
vice chairman, Aviation, Public Utility Law 
Section; Harrison K. Chauncey, Jr., Palm 
Beach, secretary, Real Property, Probate 
and Trust Law Section; David T. Smith, 
Gainesville, vice chairman, Probate and 
Trust Division; Dexter French, Miami, vice 
chairman, Drafting Wills and Trusts; Harri- 
son K. Chauncey, Jr., Palm Beach, Interna- 
tional Estate Problems and Bylaws and 
Handbooks; John H. Cotten, Tallahassee, 
vice chairman, Practice Handbooks; Jesse 
E. Graham, Winter Park, vice chairman, 
Subcommittee on Tax Incentives in the 
Interest of Protection of Ecology; J. Ernest 
Collins, Panama City, vice chairman, Sub- 
committee on Bar Activities; G. Robert 
Arnold, Orlando, chairman, Significant 
Legislation. 

Sherwin P. Simmons, Tampa, is a vice 
chairman of the Taxation Section, and coun- 
cil director, Civil and Criminal Tax 
Penalties and Employee Benefits; Albert 
C. O'Neill, Jr., Tampa, vice chairman, 
General Income Tax Problems; David E. 
Ward, Jr., Tampa, vice chairman, Young 
Lawyers Section; Benjamin H. Hill III, 
Tampa, Fifth District Representative, 
Young Lawyers Section Council; Thomas 
N. Henderson III, Tampa, chairman, Bar 
Related Title Insurance; Benjamin H. Hill 
III, Tampa, vice chairman, Coordination 
of Executive Council in Affiliated 
Organizations; G. Wellington Smith, 
Miami, vice chairman, Corporation Law; 
Daniel W. O'Connell, Tallahassee, vice 
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chairman, Environmental Quality; Walter 
S. McLin III, Leesburg, chairman, Legal 
Assistance, POW-MIA-KIA; Timothy Carl 
Blake, Miami, Liaison With Other ABA 
Sections and Bar organizations; John H. 
Schulte, Miami, vice chairman, News 
Media and the Courts; Fred W. Pope, Jr., 
Tampa, vice chairman, Publications, all of 
the Young Lawyers Section. 

Judge John A. H. Murphree, Gainesville, 
is a member of the Council of the Judicial 
Administration Division. Judge Everett 
Richardson, Jacksonville, is Fifth Circuit 
representative on the Executive Committee 
of the National Conference of Special Court 
Judges; Joseph S. Clark, Clearwater, Judge 
Mattie Belle Davis, Miami, Florida Rep- 
resentatives of this Conference, Associate 
and Advisory Committee to the Traffic 
Court Program. 

Wm. Reece Smith, Tampa, is secretary 
and a member of the Board of Directors 
of the American Bar Endowment. He also 
serves on the committee on Research of the 
American Bar Foundation. Fletcher G. 
Rush, Orlando, is treasurer of the American 
Judicature Society, which met in conjunc- 
tion with the ABA midwinter meeting. Serv- 
ing as Florida directors of this society are 
Talbot D’Alemberte, Miami, John M. 
McCarty, Ft. Pierce, Judge John S. Rawls, 
Tallahassee, and Judge Paul H. Roney, St. 


Petersburg. John McCarty also represents 
the ABA on the American Law Institute 
Committee on Continuing Legal Education 
for which Chesterfield Smith is vice 
chairman. 

Other groups affiliated with the ABA 
include the National College of Defense 
Lawyers and Public Defenders for which 
Robert M. Ervin serves on the Board of 
Regents; the National Conference of Bar 
Examiners for which John Germany, 
Tampa, is chairman-elect. Richard C. 
McFarlain, Tallahassee, is vice president, 
National Association of Bar Counsel; and 
on the Board of Directors of the National 
Legal Aid and Defender Association are 
Howard W. Dixon, Miami; Louis O. Frost, 
Jr., Jacksonville; R. A. Green, Jr., Gaines- 
ville, Robert E. Jagger, Clearwater, Ches- 
terfield Smith, Lakeland, and John Edward 
Smith, Miami. 

This list was compiled from the recently 
released ABA directory. If some were inad- 
vertently overlooked or if others have 
recently received appointments, we will be 
pleased to learn of them. With such an 
imposing list of Florida leaders joining in 
the work of the American Bar, upbuilding 
of the entire profession is bound to result. 


MARSHALL R. CASSEDY 
Executive Director 


Deposition suite available 


H. ALLEN BENOWITZ & 
ASSOCIATES, INC. 


CERTIFIED SHORTHAND REPORTERS 


Building 
Miami, Florida 33132 


Complete court reporting service 
VIDEO TAPE DEPOSITION SERVICE 


Telephone: 
373-9997 & 373-9998 


THE FLORIDA BAR JOURNAL 


' 
i 

: 
% 
; 
aN 
NOTARIES PUBLIC 
aye 

| Reference: 


you’re waitin 
longer than two 
answer 
your title questions, 
you’re waiting too long. 


\ 


Offices in Orlando, West Palm Beach, oe pa TE 
Clearwater—plus field representatives and 


INSURANCE IRPORATION 


seventy-three agents throughout Florida. We're not everyone else. 


One of the St. Paul Companies lone of Fortune's top fifty financial corporations) 
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FLORIDA RULES OF CIVIL PROCEDURE} 


Forms - 1973 Revision 


The Harrison Company has taken the new 1973 
Revision of Norman La Coe’s Volume 11 of Florida 
Pleading Practice and Legal Forms Annotated 
and bound it in a convenient soft cover format — 
a handy Florida Civil Procedure FORM Book— 
the perfect companion to Trawick’s Florida Prac- 
tice and Procedure, 1973 Edition. 


These two volumes provide the Florida practi- 
tioner with the ideal combination of tools for 
authoritative reference and efficient form imple- 
mentation in Civil Practice. 


SPECIAL COMBINATION OFFER 


With the purchase of each copy of Trawick’s 
Florida Practice and Procedure, 1973 Edition, 
you may purchase a soft cover copy of La Coe’s 
Florida Rules of Civil Procedure—FORMS for 
$25.00. 


Plus 4% Florida Sales Tax 


Customers who have already purchased copies of Trawick’s Florida Practice and Procedure, 1973 Edition may also pur- 
chase the soft cover copy of La Coe’s Florida Rules of Civil Procedure— FORMS for $25.00. 


NOTE: Subscribers to the complete set of Harrison’s Sapp, Florida Pleading, Practice and Legal Forms Annotated, 
Second Edition will receive the 1973 Revision of Volume 1] as part of their subscription service. 


Copyright 1973, 930 pages, dimensions 6 1/8” x 9 1/4”, bound in maroon Lexotone with beige backbone panels, stamped in gold foil. 
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